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Aims and Scope

Technology and Regulation (TechReg) is an international journal of law, 
technology and society, with an interdisciplinary identity. TechReg provides 
an online platform for disseminating original research on the legal and 
regulatory challenges posed by existing and emerging technologies (and 
their applications) including, but by no means limited to, the Internet 
and digital technology, artificial intelligence and machine learning, 
robotics, neurotechnology, nanotechnology, biotechnology, energy and 
climate change technology, and health and food technology. We conceive 
of regulation broadly to encompass ways of dealing with, ordering and 
understanding technologies and their consequences, such as through 
legal regulation, competition, social norms and standards, and technology 
design (or in Lessig’s terms: law, market, norms and architecture). We 
aim to address critical and sometimes controversial questions such as: 
How do new technologies shape society both positively and negatively? 
Should technology development be steered towards societal goals, and if 
so, which goals and how? What are the benefits and dangers of regulating 
human behaviour through technology? What is the most appropriate 
response to technological innovation, in general or in particular cases? It 
is in this sense that TechReg is intrinsically interdisciplinary: we believe that 
legal and regulatory debates on technology are inextricable from societal, 
political and economic concerns, and that therefore technology regulation 
requires a multidisciplinary, integrated approach. Through a combination of 
monodisciplinary, multidisciplinary and interdisciplinary articles, the journal 
aims to contribute to an integrated vision of law, technology and society. We 
invite original, well-researched and methodologically rigorous submissions 
from academics and practitioners, including policy makers, on a wide range 
of research areas such as privacy and data protection, security, surveillance, 
cybercrime, intellectual property, innovation, competition, governance, risk, 
ethics, media and data studies, and others. 

TechReg is double-blind peer-reviewed and completely open access for both 
authors and readers. TechReg does not charge article processing fees.
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AdTech, rule of law, au-
tonomy, privacy, data 
protection

This article argues that the AdTech market has undermined the fundamental right 

to privacy in the European Union and that current legislative and fundamental 

rights protections in the EU have been unsuccessful in restraining these privacy 

harms. The article further argues that these privacy consequences have imported 

additional reductions in individual autonomy and have the capacity to harm the 

Rule of Law.

The Impacts of AdTech on 
Privacy Rights and the Rule of 
Law

Róisín Áine Costello*

Róisín Áine Costello, The Impacts of AdTech on Privacy Rights and the Rule of Law, 
Technology and Regulation, 2020, 11–23 • https://doi.org/10.26116/techreg.2020.002 • ISSN: 2666-139X

The negative privacy impacts which flow from the large-scale col-
lection of personal data in the AdTech market are also harmful to 
individual autonomy - and cumulatively harmful to the Rule of Law 
through the diminution of individual liberty and the associated partic-
ipatory capacity of individuals to engage in the democratic process. In 
this respect the article argues that the right to privacy is an essential 
component of the substantive or ‘thick’ conception of the Rule of Law 
endorsed by the Union in as much as it acts as an effective restraint 
on State overreach and secures a constitutionally mandated zone of 
individual autonomy. 

The article argues that the legislative measures taken by the Euro-
pean Union to combat the development of the AdTech market, while 
motivated by the ostensible aim of securing fundamental rights, have 
in fact created a hierarchy in which data protection as a market-ori-
entated right has been elevated above the socially oriented right of 
privacy. 

As part of this development, the contractual practices which enable 
the AdTech landscape have proliferated largely unopposed on the 
understanding, only recently challenged, that they satisfy the thresh-
old notice and information requirements required by data protection. 
Meanwhile, there has been a marked failure to engage in a substan-
tive manner with the normative harms to individual privacy which 
may subsist alongside the satisfaction of a market orientated vision of 
data protection. 

The article begins, in section two, with an explanation of the opera-
tion of the AdTech market and its impacts on individuals’ lives before 
moving in section three to examine the legal landscape in which 
AdTech operates. Section four then examines how AdTech fits within 
the legal framework based on Article 8 CFR before moving, in section 
five, to examine how the right to privacy is impacted by the current 
legal and practical schema. Finally, in section six, the article expands 
its examination to consider how AdTech implicates negative harms 

“Although we feel unknown ignored
As unrecorded blanks

Take heart! Our vital selves are stored
In giant data banks” 1

1

1.  Introduction
Sarah Igo has speculated that the collision, or collusion, between 
the disclosure of personal data and the technological capacity to 
capture, analyse, and harness this data will be the defining feature of 
the twenty first century privacy landscape. While this tension between 
what can be known and what should be concealed is an enduring one, 
individuals’ ability to exercise control over the boundaries of their 
private experience has, in the last decade, receded rather than being 
augmented by technological advances.2 

This article argues that the online AdTech market, as currently con-
stituted, has been central to this recession, and has undermined the 
fundamental right to privacy as it is protected in the European Union.3 
In particular, the article establishes that online markets for personal 
data are specifically orientated to enable large scale collection of 
personal data in circumstances where individuals have a limited 
understanding of the ways in which that information will be used, and 
offers no functional choice to consumers in seeking to access goods 
or services which do not operate such data collection practices. 

1  Felicia Lamport, ‘Deprivacy’ Look Magazine (1970).
2  Sarah E Igo, The Known Citizen: A History of Privacy in Modern America 

(Harvard University Press 2018), 353.
3  Regulation (EU) 2016/679 (henceforth GDPR).
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