
ANNOTATED LEADING CASES OF

INTERNATIONAL CRIMINAL TRIBUNALS

VOLUME XXXI:

THE INTERNATIONAL CRIMINAL TRIBUNAL 
FOR RWANDA

28 NOVEMBER 2007 – 30 NOVEMBER 2008

André KLIP and Göran SLUITER (eds.)

Cambridge – Antwerp – Portland



Distribution for the UK:
Hart Publishing Ltd.
16 C Worcester Place
Oxford OX1 2JW
UK
Tel.: +44 1865 51 75 30
Email: mail@hartpub.co.uk

Distribution for the USA and Canada:
International Specialized Book Services
920 NE 58th Ave. Suite 300
Portland, OR 97213
USA
Tel.: +1 800 944 6190 (toll free)
Tel.: +1 503 287 3093
Email: info@isbs.com

Distribution for Austria:
Neuer Wissenschaftlicher Verlag
Argentinierstraße 42/6
1040 Wien
Austria
Tel.: +43 1 535 61 03 24
Email: offi ce@nwv.at

Distribution for other countries:
Intersentia Publishers
Groenstraat 31
2640 Mortsel
Belgium
Tel.: +32 3 680 15 50
Email: mail@intersentia.be

Please cite as: ICTR, Decision on Prosecutor’s Request for Referral to the Republic of Rwanda, Prosecutor 
v. Kannnyarukiga, Case No. ICTR-2002-78-R11bis, T. Ch. 11bis, 6 June 2008, Klip/Sluiter, ALC-XXXI-29

Annotated Leading Cases of International Criminal Tribunals
André Klip and Göran Sluiter (eds.)
Cover illustration: Eva Sterkens

© 2011 Intersentia
 Cambridge – Antwerp – Portland
 www.intersentia.com

ISBN 978-94-000-0148-0
D/2011/7849/46
NUR 828

No part of this book may be reproduced in any form, by print, photoprint, microfi lm or any other means, without written permission 
from the publisher.



5

TABLE OF CONTENTS

Table of Contents  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

Preface . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

Part 1/ Preliminary Matters

1. Deferral and Referral

Decision on the Prosecutor’s Request for Referral of Case to the Republic of Rwanda (Rule llbis of 
the Rules of Procedure and Evidence), Prosecutor v. Munyakazi, Case No. ICTR-97-36-Rllbis, T. Ch. 
III, 28 May 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

Decision on Prosecutor’s Request for Referral to the Republic of Rwanda, Prosecutor v. Kanyarukiga, 
Case No. ICTR-2002- 78-Rllbis, T. Ch. 11bis, 6 June 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29

Decision on Prosecutor’s Request for the Referral of the Case of Ildephonse Hategekimana to Rwanda 
(Rule 11bis of the Rules of Procedure and Evidence), Prosecutor v. Hategekimana, Case No. ICTR-
00-55B-Rllbis, T. Ch. 11bis, 19 June 2008  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 53

Decision on Prosecution’s Appeal against Decision on Referral Under Rule 11bis, Prosecutor v. 
Munyakazi, Case No. ICTR-97-36-R11bis, A. Ch., 8 October 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . 71

Decision on Defence Judical and Administrative Application for Deferral in Favour of the ICTR 
(Articles 8(2), 9 and 28 of the Statute and Rules 9, 10, 11 and 73 of the Rules of Procedure and 
Evidence), Prosecutor v. Nshogoza, Case No. ICTR-2007-91-PT, T. Ch. III, 5 November 2008 . . . . 85

Commentary André Klip  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 91

Part 2/ Procedural matters

2. Disclosure and Evidence

Decision on Third Request for Review, Niyitegeka v. Prosecutor, Case No. ICTR-96-14-R, A. Ch., 
23 January 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 95

Decision on the Prosecutor’s Motion for Admission of Certain Exhibits Into Evidence (Rule 89 (C) 
of the Rules of Procedure and Evidence), Prosecutor v. Karemera, Ngirumpatse and Nzirorera, Case 
No. ICTR-98-44-T, T. Ch. III, 25 January 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 105

Decision on Prosper Mugiraneza’s Motion for Records of all Payments Made Directly or Indirectly 
to Witness D (Rule 68 of the Rules of Procedure and Evidence), Prosecutor v. Bizimungu, Mugenzi, 
Bicamumpaka and Mugiraneza, Case No. ICTR-99-50-T, T. Ch. II, 18 February 2008 . . . . . . . . . . . 125

Oral Ruling Regarding Objection to Use of Certain Material by the Prosecution in the Cross-
Examination of Defence Witness Augustin Karamage, Prosecutor v. Bizimungu, Mugenzi, 
Bicamumpaka and Mugiraneza, Case No. ICTR-99-50-T, T. Ch. II, 16 April 2008 . . . . . . . . . . . . . . 129

Decision on Joseph Nzirorera’s Motion for Inspection: Michel Bagaragaza (Rule 66(B) of the Rules 
of Procedure and Evidence), Prosecutor v. Karemera, Ngirumpatse and Nzirorera, Case No. ICTR-
98-44-T, T. Ch. III, 10 July 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 133



Table of Contents

6

Decision on Joseph Nzirorera’s Motion to Strike Allegation of Conspiracy with Juvenal Kajelijeli on 
the Basis of Collateral Estoppel (Rule 73 of the Rules of Procedure and Evidence), Prosecutor v. 
Karemera, Ngirumpatse and Nzirorera, Case No. ICTR-98-44-T, T. Ch. III, 16 July 2008 . . . . . . . . 137

Decision on Defence Motions Alleging Violation of the Prosecutor’s Disclosure Obligations Pursuant 
to Rule 68, Prosecutor v. Ndindiliyimana, Bizimungu, Nzuwonemeye and Sagahutu, Case No. ICTR-
00-56-T, T. Ch. II, 22 September 2008  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 141

Decision on Justin Mugunzi’s Motion to Admit Transcript Extracts of General Romeo Dallaire’s 
Evidence in the Ndindiliyama Proceedings (Article 19 and 20 of the Statute and Rules 68 (A) and (E), 
89 (C), and 92bis (D) of the Rules of Procedure and Evidence), Prosecutor v. Bizimungu, Mugenzi, 
Bicamumpaka and Mugiraneza, Case No. ICTR-99-50-T, T. Ch. II, 4 November 2008 . . . . . . . . . . . 159

Commentary Ignaz Stegmiller . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 166

3. Amicus Curiae and Counsel

Decision on Amicus Requests and Pending Defence Motions and Order for Further Submissions, 
Prosecutor v. Hategekimana, Case No. ICTR-00-55B-R11bis, T. Ch. 11bis, 20 March 2008 . . . . . . . 175

Decision on the Referral of the Application to Appoint Defence Counsel (Rules 11 bis and 45 quater 
of the Rules of Procedure and Evidence), Prosecutor v. Fulgence Kayishema, Case No. ICTR-2001-
67-I, T. Ch. 11bis, 2 May 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 185

Separate and Dissenting Opinion of Judge Muthoga  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 189

Decision on the Requests of the Republic of Rwanda to be Served with the Amicus Briefs of Human 
Rights Watch and International Criminal Defence Attorneys Association (ICDAA) and to Prepare a 
Written Response (Rules 11bis and 74 of the Rules of Procedure and Evidence), Prosecutor v. 
Fulgence Kayishema, Case No. ICTR-2001-67-I, T. Ch. III, 1 July 2008  . . . . . . . . . . . . . . . . . . . . . . 191

Decision on Motions Requesting Assignment of Counsel of Choice (Articles 19 and 20 of the Statute 
and Rules 45 (H), 54 and 77 (F) of the Rules of Procedure and Evidence and Article 10bis of the 
Directive on the Assignment of Defence Counsel), Prosecutor v. Nshogoza, Case No. ICTR-2007-91-
PT, T. Ch. III, 13 October 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 195

Commentary Michele Caianiello . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 202

4. Human Rights

Decision on Joseph Nzirorera’s Motion for Mistrial (Article 20 of the Statute; Rules 66 and 68 of the 
Rules of Procedure and Evidence), Prosecutor v. Karemera, Ngirumpatse and Nzirorera, Case No. 
ICTR-98-44-T, T. Ch. III, 19 March 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 211

Decision on the Motion by an Acquitted Person for Cooperation from Canada (Article 28 of the 
Statute), Prosecutor v. Ntagerura, Case No. ICTR-99-46-A28, T. Ch. III, 15 May 2008 . . . . . . . . . . 217

Decision on Motion for Leave to Appeal the President’s Decision of 31 March 2008 and the Decision 
of Trial Chamber III Rendered on 15 May 2008, in re Ntagerura, Case No. ICTR-99-46-A28, A. Ch., 
11 September 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 221

Decision on Motion to Appeal the President’s Decision of 31 March 2008 and the Decision of Trial 
Chamber III of 15 May 2008, in re Ntagerura, Case No. ICTR- 99-46-A28, A. Ch., 18 November 
2008  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 227



Table of Contents

7

Decision on Ntahobali’s Motion for a Stay of Proceedings for Undue Delay, Prosecutor v. Ntahobali, 
Case No.ICTR-97-21-T, Joint Case No. ICTR-98-42-T, T. Ch. II, 26 November 2008  . . . . . . . . . . . . 235

Commentary Jarinde Temminck Tuinstra . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 246

Part 3/ Judgement and sentencing

5. Judgements

Judgement, Nahimana, Barayagwiza and Ngeze v. Prosecutor, Case No. ICTR-99-52-A, A. Ch., 
28 November 2007 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 257

Partly Dissenting Opinion of Judge Pocar . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 535

Partly Dissenting Opinion of Judge Shahabuddeen  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 537

Partly Dissenting Opinion of Judge Güney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 555

Partly Dissenting Opinion of Judge Meron . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 557

Commentary Steffen Wirth  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 600

Judgement and Sentence, Prosecutor v. GAA, Case No. ICTR-07-90-R77-I, T. Ch. III, 4 December 
2007  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 613

Commentary Thom Dieben . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 617

Judgement and Sentence, Prosecutor v. Karera, Case No. ICTR-01-74-T, T. Ch. I, 7 December 
2007  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 627

Commentary Cristina Fernandez-Pacheco Estrada  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 751

Judgement, Prosecutor v. Seromba, Case No. ICTR-2001-66-A, A. Ch., 12 March 2008  . . . . . . . . . 757

Dissenting Opinion of Judge Liu . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 813

Commentary Kai Ambos and Katarzyna Geler  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 828

Judgement and Sentence, Prosecutor v. Nchamihigo, Case No. ICTR-01-63-T, T. Ch. III, 12 November 
2008  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 837

Commentary Paul de Hert and Dimcho Dimov  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 912

Index . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 927

Contributors and Editors  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 933



9

PREFACE

This is the thirty-fi rst volume in the series ‘Annotated Leading Cases of International Criminal Tribunals’ 
and contains the most important decisions of the International Criminal Tribunal for Rwanda (ICTR) from 
28 November 2007 up to and including 30 November 2008. It is the tenth volume in the series containing 
decisions of the ICTR. Further volumes on ICTR case law will be selected soon and will cover decisions up 
to 1 January 2010.
The present volume is in its approach and structure similar to previous volumes. Thus, the book contains the 
full text of all the decisions and judgements, including separate, concurring and dissenting opinions, as well as 
annexes to the decisions. As with previous volumes, the editors have ensured that the decisions are fully identi-
cal to the written original text, as issued by the ICTR Press and Information Offi ce and which bears the signa-
tures of the Judges. We are aware that almost all decisions are available on the internet. However, only the 
written decisions bearing the signatures of the Judges can be considered as authoritative versions. In the course 
of our editorial work on this and previous volumes, we have occasionally discovered inconsistencies between 
the written original version of the decision and the internet version, if the latter is available at all. Much of our 
editorial efforts consist in making the texts in this series identical to the written original version.
We could only include the full text of the decisions in this volume by reducing their original format. Still, we 
wanted the reader to be able to identify the page number of the original text, which is throughout the text put 
in brackets [ ]. We are again very happy that a number of scholars in the fi eld of international criminal law 
were prepared to write interesting and stimulating commentaries regarding the decisions.
A few words regarding the selection of decisions may give the user an insight into our working method. In 
principle, we select all fi nal judgements. In addition, we publish decisions taken at any stage of the procedure 
that are important for other reasons: because they deal with a specifi c legal question, because they are repre-
sentative of a specifi c type of decision, or because they enter new legal waters. Of course, we cannot publish 
all decisions. As a result, we may not publish decisions in which issues have been decided in a way similar 
or identical to a decision that has already been selected.
The decisions are presented in different parts and under different headings.
Part 1, ‘Preliminary Matters’, relates to a couple of decisions concerning deferral and referral, a new devel-
opment in the practice of the ad hoc tribunals, in which cases are referred back to states.
Part 2 deals with procedural matters. Whereas some decisions concern the way the proceedings are con-
ducted in view of the requirements of a fair trial, others relate to amicus curiae and counsel, or to disclosure 
and evidence.
Part 3, ‘Judgement and Sentencing’, contains fi ve judgements and covers by far the largest part of this vol-
ume. As mentioned above, judgements are by defi nition included in this series, because of their importance, 
both from a factual and legal perspective.
We owe acknowledgements to many persons without whom we could not have completed this thirty-fi rst 
volume. These include Registrar Adama Dieng of the ICTR and his staff, who offered generous assistance 
in obtaining all the hard copies of decisions. Our publisher Intersentia, in particular Hans Kluwer, Tom 
Scheirs and Isabelle van Dongen, facilitated our work. We also acknowledge the work of our student assist-
ants, Mariam Pathan (Maastricht), and Robert-Jan Winters (Amsterdam), who both assisted with the correc-
tions of the text and without whom we would not be able to publish this series. The Netherlands School of 
Human Rights Research stimulated our work. Professor Steven Freeland from the University of Western 
Sydney, Australia, offered tremendous help by correcting our English. Last but not least, we wish to thank 
the distinguished authors for their commentaries on the decisions.
We hope that this volume will contribute to the further dissemination of the important work of the ICTR and 
that it will provide access to its decisions to practitioners, academics and students.

André Klip and Göran Sluiter

Maastricht/Amsterdam, October 2010


