EUROPEAN UNION INTERNAL
MARKET AND LABOUR LAW:
FRIENDS OR FOES?

Edited by
Marc DE Vos

Contributors
Catherine BARNARD
Philippe bE Buck
Marc DE Vos
Filip DORSSEMONT
Inge GOVAERE
John MoNKs
Armindo SiLva
Dirk STERCKX

.II intersentia

Antwerp - Oxford - Portland



Distribution for the UK:
Hart Publishing Ltd.
16C Worcester Place
Oxford OX1 2JW

UK

Tel: +44 1865 51 75 30
Fax: +44 1865 51 07 10

Distribution for Switzerland and
Germany:

Schulthess Verlag

Zwingliplatz 2

CH-8022 Ziirich

Switzerland

Tel: +41 1 251 93 36

Fax: +411 261 63 94

Distribution for the USA and Canada:
International Specialized Book Services

920 NE 58th Ave Suite 300
Portland, OR 97213

USA

Tel: +1 800 944 6190 (toll free)
Tel: +1 503 287 3093

Fax: +1 503 280 8832

Email: info@isbs.com

Distribution for other countries:
Intersentia Publishers
Groenstraat 31

BE-2640 Mortsel

Belgium

Tel: +32 3 680 15 50

Fax: +32 3658 71 21

European Union Internal Market and Labour Law: Friends or Foes?

Marc De Vos (ed.)

© 2009 Intersentia

Antwerp - Oxford - Portland

www.intersentia.com

ISBN 978-90-5095-914-8
D/2009/7849/30
NUR 825

No part of this book may be reproduced in any form, by print, photoprint, microfilm or any other

means, without written permission from the publisher.



TABLE OF CONTENTS

PREFACE . ... ix

CONTRIBUTORS . ... e xi

PARTI1 ANALYSIS

MODERNISATION OF THE INTERNAL MARKET: POTENTIAL
CLASHES AND CROSSROADS WITH OTHER POLICIES

INGEGOVAERE . ...ttt i 3
Lo Introduction ... ...oeeen i e 3
2. Modernising the internal market for the 218 century.................. 4
3. Insearch of the limits to the internal market .. ............... ... .. .. 6
4. The ‘necessity’ to apply internal marketrules......................... 9
5. ‘Higher policy objectives as derogations from internal market rules. ... 15
6. CONCIUSION ..ttt 17

INTERNAL MARKET V. LABOUR MARKET: A BRIEF HISTORY

CATHERINEBARNARD. ........... i 19
L Introduction . ........uoee i 19
2. The Treaty of Rome: Two separateworlds ........................... 19
1.2.1. Freemovement...............ooiiiiiiiiiiiiiii .. 19
3. Theworldscollide ........ ..o 22
4. Tools to address the problem............ .. ..., 26
4.1, Whatproblem?. ... ... 26
4.2. Outsidethescope. ... ... ... 28
421 Albany ... 28
4.2.2. The Services Directive......... ... ian. 30
4.2.3. The Solidarity principle. ........... ... ......ooiia.. 31
4.3. Remoteness/no substantial hindrance of market access......... 34

4.4. Finding a breach but looking at justifications and
proportionality. .......... ... o 35

Intersentia v



Table of Contents

Vikingand Laval. ...... ... 36
5.1.  Establishingbreach.......... .. .. .. . .. .. .ol 36
5.2.  Justifications and proportionality............ ... ... ... . ... 38
Conclusions. . ... ..o 42

THE RIGHT TO TAKE COLLECTIVE ACTION V. FUNDAMENTAL
ECONOMIC FREEDOMS IN THE AFTERMATH OF LAVAL AND VIKING
Foes are forever!

vi

FILIP DORSSEMONT .. oottt 45
Introduction ......... ... i 45
The right to take collective action as a “droit contraire au droit”. . ... ... 47
The right to take collective action: Founding fathers, Judges and
Legislators. ... ...t e 52
The right to take collective actionin ECLaw ........................ 53
4.1.  Europe: transcending or imposing limits on collective action?. .. 53
42. PrimaryECLaw ...... ... .. oo i i 56
43. Secondary ECLaw...........oiiuiiiiiiiiiiiinn., 59
4.4. TheCourtof Justice.........o.viiiiiiiiiiiiiiiiiieeenn, 61
The right to take collective action v. fundamental freedoms. From Spanish
Strawberries to the preliminary references in Laval and Viking. .. ... ... 64
5.1.  Spanish strawberries and Schmidberger. ...................... 64
5.2.  Preliminary references in Laval and Viking ................... 68

521, Acomparison ... 68
522, VIKING . ..o 68
523. Laval.......ooo 70
5.2.4. Distinctions between Laval and Viking................. 71
A hermeneutical framework to cope with Laval and Viking ........... 74
6.1. Tacklinganantinomy............ ..., 74
6.2. Therejection of the Albany avenue. ..................ccoo.n. 77
6.3.  Employers invoking Articles 43 and 49 against trade unions .... 81
6.4. Theissue of restrictions on Free Movement . .................. 84
6.5.  The recognition of the right to take collective action as a general
principle. ... .. 88
6.6.  Balancing fundamental freedoms vis-a-vis the right to take
collective action: proportionality sui generis .................. 93

6.7.  The Viking judgement introduces restrictions on the right to
take collective action which are incompatible with international

labour standards ............ ... . 100
Curia Luxemburgensis locuta, sed causa non finitaest ............... 101
Intersentia



Table of Contents

FLEXICURITY AND THE EUROPEAN GLOBALISATION
ADJUSTMENT FUND: PROPAGANDA OR PANACEA?

MARCDEVOS. . 105

1. Introduction and purpose .............c.eeeiiiiiiiiiiiiiiiean 105
2. The emergence of “Flexicurity” as a European Social Policy Model. ... 106
2.1.  The market dimension of European Labour Law.............. 106

2.2.  The bleak present and future of EU Labour Law . ............. 107

2.3.  The development of the European Employment Strategy (EES):
European Employment Policy as an alternative for European

LabourLaw...... ..o 109

2.4.  From EES to the Lisbon Agenda and to flexicurity............ 111

3. EU “Flexicurity” and globalisation................ ... ... ... ... 114
4. Flexicurity and Active Labour Market Policies (ALMP).............. 117
5.  The European Globalisation Adjustment Fund: an introduction .. .. .. 120
5.1.  Origin and main purpose ...............coviuiiininnennn.. 120

5.2.  Scopeand target Group. ...... ..ottt 122

5.3.  Eligibleactions. ...........ooiiiiii i 123

54. Procedure............ ... 125

6.  The European Globalisation Adjustment Fund: a critique............ 126
6.1. A problematic SCOPe .. ....vuuiiti i 126

6.2. A problematic targetgroup .............. i 128

6.3. A problematic procedure ............. i 132

7. Conclusion: propaganda or panacea?...........c...cooueiineinne.... 133
8. Bibliography .. ... ... 135

PARTII. DISCUSSION

PANEL DISCUSSION ... .. 139

Intersentia vii



PREFACE

The process of international economic integration commonly called ‘globalisation’
has an important labour market dimension. Labour or human capital as a
production factor has been one of the key engines of globalisation ever since the
fall of communism brought one and a half billion new workers into the global
economy. The ability to tap into this phenomenal reservoir on an international
scale, through a combination of investment, technology, transport, and migration,
has confronted developed economies with new challenges and new forms of
competition. Never before in human history was international labour market
competition so global and so direct.

However, international economic integration has not coincided with international
policy integration. As we have painfully observed during the financial crisis of
2008, economic globalisation has run ahead of regulatory globalisation, effectively
generating a global market without a real global market framework. This is
particularly true and perhaps inevitable for the labour market, thus both allowing
and fuelling labour market competition between the participants in the global
economy.

Within the context of the European Union the explosive mixture of economic
integration and labour market competition has been further stirred by the
enlargement of the EU towards the less economically developed former
communist countries of Central and Eastern Europe. The enlargement of 2004,
with additions in 2007, has opened the internal market of the European Union to
a previously unknown diversity of labour standards. This historic process forms
the general backdrop to the legal developments treated in this book.

This book explores the intricate, complex, and sometimes contentious relationship
between the European Union’s agenda for a free internal market and the protection
of labour standards within the EU. The book cannot offer a definite or
comprehensive analysis of an issue that is still largely developing. The immediate
focus is on recent legal developments, both in case law and in legislation. But
these developments are addressed in a more general approach that seeks to give
an overall background and context. The result of a conference held in the
aftermath of the instantly famous cases of Laval and Viking, the book also
reports on a panel discussion between stakeholders.
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Preface

May this book offer the reader some learning and inspiration on an issue that is
both fundamental and symbolic for the future development of the European
Union.

Marc De Vos

Ghent University
January 2009
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