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PREFACE AND ACKNOWLEDGEMENTS

Although the European Economic Community focused initially on economic
cooperation and integration, the EEC/EC - and later the EU - has gradually set
itself more and more goals. Criminal law too has become a subject of European
policy and legislative initiatives. This policy has been shaped in the programmes of
Tampere and later The Hague. Mutual recognition has become the dominant
principle of cooperation in Europe, including police and judicial cooperation in the
pre-trial stage. The European Evidence Warrant is intended in due course to replace
the current EU rules on judicial cooperation in the collection of evidence.

An aspect that has scarcely received any attention from European policymakers and
researchers' is the relationship between police and judicial cooperation in the
collection of evidence and its administrative counterpart, namely mutual assistance
in administrative matters. This is surprising because the European Member States
had a relatively wide discretion (known as a ‘margin of appreciation’) in choosing
between criminal and administrative enforcement (or civil enforcement) of EC law
and still do have such discretion in many areas. In many Member States a major role
in enforcing EC law is played not only by the police, the public prosecution service
and the criminal courts but also by the administrative authorities. Often the ties
between the administrative and judicial authorities are close. Many criminal cases
would not come to light if they were not notified by the administrative authorities
to the public prosecution service. Conversely, the administrative authorities may
need to have a ‘big stick’ in reserve in the form of their own powers to impose a
(punitive) sanction or to refer matters for criminal prosecution.

The discretion which the Member States have in choosing the manner of enforcing
EC law also has indirect consequences for transnational cooperation. The dividing
lines between administrative and criminal enforcement and hence the dividing lines
between administrative and criminal assistance in the different European Member
States do not run in parallel. Far from it, indeed. The distinction that exists in the EU

1 One important exception is the 2002 study by Vervaele and Klip (eds.).
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between administrative and criminal cooperation therefore merits further study. For
the time being, however, administrative and criminal assistance are treated as
independent systems and continue to evolve in different forums (at present the first
and third pillars). There is a real risk of gaps or, at the other extreme, overlaps
between administrative and judicial assistance. Such gaps or overlaps not only
impair the effectiveness of European enforcement cooperation as a whole but also
affect the legal position of the citizen concerned in the transnational exchange of
evidence.

The central subject of this book is the relationship between mutual assistance in
administrative matters and mutual assistance in criminal matters. As such it adapts
and updates my PhD thesis, the Dutch text of which was defended at the University
of Utrecht in April 2007.> That thesis contained not only an analysis of the
international and European rules on mutual assistance in administrative matters
and mutual assistance in criminal matters but also a comparative study of the
nature and organisation of national law enforcement in three States. The criminal
and administrative enforcement of tax law (direct taxes) and conduct-of-business
supervision in the financial markets in the Netherlands, Germany and Switzerland
were used as case studies. Special attention was paid to banking secrecy. The thesis
identified to what extent mutual assistance in administrative matters and mutual
assistance in criminal matters, as distinguishable concepts of cooperation, were in
keeping with the nature and organisation of tax, financial and criminal enforcement
in the three countries concerned. The analyses and descriptions required for this
purpose have not been translated in full in this book. Choices had to be made in
order to keep this project manageable. This is why chapters 3 and 4 of this book set
out the main findings of this comparative work, but do not contain the underlying
analyses of the three national legal systems themselves. The other chapters of my
thesis have been updated, partly to take account of the conclusion of the Treaty of
Lisbon. Changes until early May 2008 have been incorporated in the text.

At the end of this foreword I should like to express my thanks to those who have
made the PhD and this project possible. I should like to single out for special
mention my PhD supervisors Professor J.A.E. Vervaele and Professor P.]. Baauw for
their invaluable advice and informed criticism. This translation was made possible
thanks to a research grant which I received from Utrecht Law School and a generous
contribution from the Utrecht Foundation for the Advancement of Criminal Law
Research (BeSOU). Thanks are also due to Peter Kell for undertaking this difficult
translation in a specialised field with much skill and diligence and to Wieneke
Matthijsse of the Willem Pompe Institute for Criminal Law and Criminology for
preparing the layout. I should also like to thank Themis van Helvoort, also of the

2 MJ]J.P. Luchtman, Grensoverschrijdende sfeercumulatie - Over de handhavingssamenwerking tussen
financiéle toezichthouders, fiscale autoriteiten en justitiéle autoriteiten in EU-verband, Nijmegen:
Wolf Legal Publishers 2007, internet: <igitur-archive.library.uu.nl/dissertations/2007-0420-
200406/ UUindex.html>.

vi



Preface and
acknowledgements

Willem Pompe Institute, for her assistance in preparing the lists of literature and
case law. Finally, I take the opportunity to thank my publisher Intersentia for its
willingness to publish this book.

Utrecht, 13 May 2008

Michiel Luchtman
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