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  PREFACE    

 Legal rules play an important role in recognising, protecting, and supporting 
the family. As the notion of a  ‘ family ’  is constantly changing, the law sometimes 
lags behind and fails to aff ord recognition, protection, or support to the diverse 
forms of the family present in society. So too, the law sometimes fails to aff ord 
proper recognition to the diverse functions a family fulfi ls. Th e rise in step-
families, parenthood outside marriage and the use of assisted reproduction, 
including surrogacy, has re-shaped the notion of  ‘ family ’  and the issue of how 
many parents a child can legally have. Th e functions of the family have, likewise, 
changed inter alia as a result of women ’ s increased participation in paid labour, 
greater emphasis on personal responsibility for one ’ s own fi nancial welfare, and 
the movement away from the welfare state in some jurisdictions. In this book, we 
seek to ascertain whether, and if so how, family law recognises multiple parents 
in the various family forms that occur in modern society. We also investigate 
which functions of the family the law recognises and whether the presence of 
children changes the recognition that is aff orded to these functions. 

 Th e subject matter of the book coincides with one of the main topics of the 
Fourth Th ematic Congress of the International Academy of Comparative Law 
which was held in Pretoria, South Africa from 6 to 8 October 2021. Th e title of 
that congress was  ‘ Plurality and Diversity in the Law ’  and the session on family 
law was titled  ‘ Diversity and Plurality in the Law: Family Forms and Family ’ s 
Functions ’ . Th e book consists of special national reports and a general report on 
the family law topic. 

 Twenty special national reports were received. Two of the reports (Estonia 
and Portugal) were not revised for publication in this book, and appear online 
only. Th e remainder of the reports are published in this book as well as online. 
Fourteen of the published reports are in English. Th ey concern jurisdictions 
from Africa (South Africa), Asia (Japan and Vietnam), Europe (Austria, Croatia, 
Denmark, Germany, Greece, Poland, and the Netherlands), Oceania (Australia), 
South America (Argentina), the Middle East (Turkey), and the United Kingdom 
(England and Wales). Four reports are in French. Th ree of them pertain to 
jurisdictions in Europe (Belgium, Italy, and Luxembourg) and one pertains 
to North America (Quebec, Canada). Th e general report (in English and in 
French) discusses and draws conclusions from the research presented in the 
special national reports. 

 Th e special national reports are based on answers to a questionnaire which 
was prepared by the general rapporteurs, who are also the editors of this book. 
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Th e questionnaire (in English and in French) is an Appendix to this book. Th e fi rst 
objective of the questionnaire was to determine whether, and if so how, family 
law in the jurisdictions surveyed recognises that a child can have multiple 
parents in the case of step-families where children from one or both spouses/
partners are raised in the same household; families where children are raised 
in more than one household, for example because their parents jointly exercise 
custody aft er separation or have never shared a household but share parenting 
responsibilities; polygamous families where children are raised in a household 
where one party has more than one spouse/partner; families where children 
have been adopted but maintain links (legal or de facto) with their biological 
families; families where children are cared for in terms of a  kafala  arrangement; 
families where a child was born as a result of donor-assisted reproductive 
technology using one male and one female gamete; families where a child was 
born as a result of  ‘ three-parent ’  medical technology; and families where a child 
was born as a result of surrogacy. Th e second objective of the questionnaire was 
to determine whether the law recognises multiple functions of the family, which 
functions the law favours, and whether the presence of children in the family 
makes a diff erence in regard to the functions that are protected and favoured by 
the law. 

 We wish to express our sincere gratitude to the special rapporteurs for their 
insightful reports and their commitment to this book project. Th anks also go 
to the President of the International Academy of Comparative Law, Professor 
Katharina Boele-Woelki, the Secretary-General, Professor Diego Fern á ndez 
Arroyo, and the Deputy Secretary-General, Doctor Alexandre Senegacnik for 
their enthusiasm for the family law topic. We also thank the editorial staff  at 
Intersentia for their skill and tireless work. Special thanks go to Mr Ahmed 
Hegazi, who is the publisher at Intersentia, Ms Ella Brice-Jeff reys, who is 
overseeing the publication of this book and Ms Rebecca Bryan, who is the copy 
editor of the book. 

 Jacqueline Heaton and Aida Kemelmajer 
 Pretoria, South Africa and Mendoza, Argentina 

 November 2022 
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  PR É FACE    

 Les r è gles juridiques jouent un r ô le important dans la reconnaissance, la protection 
et le soutien de la famille. Comme la notion de  «  famille  »  est en constante 
 é volution, la loi est parfois  à  la tra î ne et ne permet pas de reconna î tre, de prot é ger 
et de soutenir les diverses formes de famille pr é sentes dans la soci é t é . De m ê me, 
quelquefois la loi ne reconna î t pas correctement les diverses fonctions qu ’ une 
famille remplit. L ’ accroissement du nombre de familles recompos é es, la parentalit é  
en dehors du mariage et le recours  à  la procr é ation assist é e, y compris la gestation 
pour autrui, ont remodel é  la notion de  «  famille  »  et la question du nombre de 
parents qu ’ un enfant peut l é galement avoir. De m ê me, les fonctions de la famille 
ont chang é , entre autres, en raison de la participation g é n é ralis é e des femmes au 
travail r é mun é r é , de l ’ importance accrue accord é e  à  la responsabilit é  personnelle 
de leur propre bien- ê tre fi nancier et de l ’  é loignement de l ’  É tat-providence dans 
certaines juridictions. Dans ce livre, nous cherchons  à  d é terminer si, et si oui, 
comment le droit de la famille reconna î t la multiplicit é  des parents sous diverses 
formes familiales qui se manifestent dans la soci é t é  moderne. Nous analysons 
 é galement quelles sont les fonctions de la famille que la loi reconna î t et si la 
pr é sence d ’ enfants change la reconnaissance accord é e  à  ces fonctions. 

 Le sujet du livre co ï ncide avec l ’ un des principaux th è mes du Quatri è me 
Congr è s Th  é matique de l ’ Acad é mie Internationale de Droit Compar é  qui s ’ est 
tenu  à  Pretoria, en Afrique du Sud, du 6 au 8 octobre 2021. Le titre de ce congr è s 
 é tait  «  Pluralité et diversité en droit  »  et la session sur le droit de la famille 
s ’ intitulait  «  Diversit é  et pluralit é  dans le droit : formes familiales et fonctions de 
la famille  » . Le livre se compose de rapports nationaux spéciaux et du rapport 
g é n é ral sur le sujet du droit de la famille. 

 Vingt rapports nationaux spéciaux ont  é t é  re ç us. Deux des rapports (Estonie 
et Portugal) n ’ ont pas  é t é  r é vis é s pour la publication dans ce livre et ne sont 
disponibles qu ’ en ligne. Le reste des rapports est publi é  dans ce livre ainsi 
qu ’ en ligne. Quatorze des rapports publi é s sont en anglais. Elles concernent 
des juridictions d ’ Afrique (Afrique du Sud), d ’ Asie (Japon et Vietnam), 
d ’ Europe (Autriche, Croatie, Danemark, Allemagne, Gr è ce, Pologne et Pays-Bas), 
d ’ Oc é anie (Australie), d ’ Am é rique du Sud (Argentine), du Moyen-Orient 
(Turquie) et du Royaume-Uni (Angleterre et Pays de Galles). Quatre rapports 
sont en fran ç ais. Trois d ’ entre eux concernent des juridictions en Europe 
(Belgique, Italie et Luxembourg) et une concerne l ’ Am é rique du Nord (Qu é bec, 
Canada). Le rapport g é n é ral (en anglais et en fran ç ais) examine et tire des 
conclusions des recherches pr é sent é es dans les rapports nationaux spéciaux. 
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 Les rapports nationaux spéciaux ont  é t é  construits sur les r é ponses  à  un 
questionnaire qui a  é t é  pr é par é  par les rapporteurs g é n é raux, qui sont  é galement 
les  é diteurs de ce livre. Le questionnaire (en anglais et en fran ç ais) est une annexe 
de ce livre. 

 Le premier objectif du questionnaire  é tait de d é terminer si, et dans 
l ’ affi  rmative, comment, le droit de la famille dans les juridictions  é tudi é es 
reconna î t qu ’ un enfant peut avoir plusieurs parents dans le cas de familles 
recompos é es o ù  les enfants d ’ un ou des deux conjoints/partenaires sont 
 é lev é s dans le m ê me m é nage; les familles o ù  les enfants sont  é lev é s dans plus 
d ’ un m é nage, par exemple, parce que leurs parents exercent conjointement la 
garde apr è s la s é paration ou n ’ ont jamais partag é  un m é nage mais partagent les 
responsabilit é s parentales; les familles polygames o ù  les enfants sont  é lev é s dans 
un m é nage o ù  l ’ une des parties a plus d ’ un conjoint/partenaire; les familles dont 
les enfants ont  é t é  adopt é s mais entretiennent des liens (l é gaux ou de facto) avec 
leur famille biologique; les familles o ù  les enfants sont pris en charge dans le 
cadre d ’ un arrangement de  kafala  ; les familles o ù  un enfant est n é   à  la suite 
d ’ une technologie de procr é ation assist é e par donneur utilisant un gam è te m â le 
et un gam è te femelle; les familles o ù  un enfant est n é   à  la suite d ’ une technologie 
m é dicale dite  «   à  trois parents  » ; et les familles o ù  un enfant est n é   à  la suite d ’ une 
gestation pour autrui. 

 Le deuxi è me objectif du questionnaire  é tait de d é terminer si la loi reconna î t 
des fonctions multiples de la famille, quelles sont les fonctions que la loi favorise, 
et si la pr é sence d ’ enfants dans la famille fait une diff  é rence en ce qui concerne la 
fonction qui est prot é g é e et favoris é e par la loi. 

 Nous tenons  à  exprimer notre sinc è re gratitude aux rapporteurs spéciaux 
pour leurs rapports  é clairants et pour leur engagement dans le projet de publication 
de ce livre. Merci  é galement  à  la Pr é sidente de l ’ Acad é mie internationale de 
Droit Compar é , la professeure Katharina Boele-Woelki, au Secr é taire g é n é ral, le 
Professeur Diego Fern á ndez Arroyo, et au Secr é taire g é n é ral adjoint Alexandre 
Senegacnik pour leur enthousiasme pour le droit de la famille. Nous remercions 
 é galement la r é daction d ’ Intersentia pour sa comp é tence et son travail 
infatigable. Nous remercions tout particuli è rement l ’  é diteur de Intersentia, M. 
Ahmed Hegazi, Mme Ella Brice-Jeff reys, qui supervise la publication de ce livre 
et Mme Rebecca Bryan, qui est la r é dactrice en chef du livre. 

 Jacqueline Heaton et Aida Kemelmajer 
 Pretoria, South Africa et Mendoza, Argentina 

 Novembre 2022 
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