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EDITORS’ PREFACE

Dear readers,

We are living in a state of multiple crises: an obvious but still neglected climate
crisis; a health crisis with an ongoing pandemic; an economic and financial crisis
closely related to an energy crisis; and a human security crisis reflected in the
many violent conflicts, new and long-lasting, around the globe. Responses to
crises are often emotional, populist and fear-induced. In order to maintain and
solidify their power and pursue their interests, governments tend to use crises to
create a permanent state of exception, legitimating measures that under ‘normal’
circumstances might have been unthinkable. On the other hand, crises unsettle
people — people lose trust in political systems, the media or the rule of law in
general. Human rights and violations thereof are at the core of these dynamics;
ultimately, crises are a symptom of the fragility of the human rights system, and
the disregard by states of rights commonly agreed upon by the international
community. At the same time, the doubts about institutions, democratic systems
and the rule of law are also an expression of a lack of trust in human rights.
What we need, thus, is to regain control over the human rights discourse, in
order to be able to respond profoundly to the violation of human rights, and
to re-establish trust in them, and the system established to implement them,
by showing that human rights are more than just written words. As a platform
for the discussion of important and topical human rights issues, the European
Yearbook on Human Rights 2022 aims to make a contribution towards ensuring
that future responses to crises not only pay respect to human rights but are
rooted in them. Differently from the previous editions, which were dedicated to
specific topics (the 2021 edition was dedicated to ‘Human Rights in Times of a
Pandemic) and the 2020 edition to the rights of the child), the EYHR 2022 takes
a broad approach to various topical human rights issues in Europe and beyond.

In its first part, the volume covers current human rights developments in the
EU, starting with a contribution by Marguerite Arnoux Bellavitis and Martina
Sardo on ‘New EU Funds, Migration and Protection of External Borders: What
Place for Human Rights?, questioning the practice of using EU funds for migration
control practices in third countries that violate human rights. Migration remains
high on the political agenda, and the access to the EU, and to protection, has been
widely discussed in recent years. Emiliya Bratanova van Harten goes beyond
questions related to entry and expulsion, in her contribution, and focuses on
refugees who have already received a status in the EU. In ‘Refugee Integration in
European Human Rights Law and EU Law: A Right to Be Integrated?; she asks
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whether there is a state obligation to provide integration support for refugees,
and whether a right for refugees to be integrated can be deduced from European
legal sources.

The following two contributions both deal with the right to have access
to justice, and to enforce individual rights. Delia Ferri and Léa Urzel, in their
contribution, ‘The Employment Equality Directive and Access to Justice for
Persons with Disabilities: Reflections in Light of Tartu Vangla and Komisia za
Zashtita ot Diskriminatsia’, address access to justice deriving from the rights of
persons with disabilities within the work environment. Valentina Golunova and
Eline Labey, in their contribution, ‘Judges of Online Legality: Towards Effective
User Redress in the Digital Environment, approach enforcement from a very
different perspective, leaving the ‘offline’ world by examining the evolution of
user redress mechanisms from a European perspective, focusing on the EU
Digital Services Act.

Remaining in the field of the judiciary, and the guiding principles regarding
the rule of law and the right to a fair trial, Nasiya Daminova’s contribution, “The
CJEU Faced with “Presumption of Innocence” Directive 2016/343: Reshaping
the ECHR Standards?, analyses how the presumption of innocence, as a key
guarantee for fair trials, and a precondition for the integrity of (supra)national
judicial systems, has been perceived by the CJEU, and how the judicial dialogue
between the ECtHR and the CJEU has evolved over the years in this matter.

The last contribution in the EU section explores the EU’s human rights
responsibilities beyond EU territories in its external relations. Elisabeth
Hoftberger-Pippan and Stuart Casey-Maslen, in their contribution, “The
EU’s Role in Addressing Human Rights Violations in Hong Kong: Realistic
Expectations or Pie in the Sky?’, call on the EU Member States to act as a credible
and potent human rights advocate beyond its own borders, by exploring the
circumstances, limits and constraints to a Member States-promoted initiation
of proceedings against China before the International Court of Justice, for the
violation of human rights in Hong Kong.

In its second part, the EYHR 2022 turns to the human rights developments
within the framework of the Council of Europe. Domestic abuse has always
existed. However, since the outbreak of COVID-19, emerging data has shown
that violence against women and girls, and particularly domestic violence, has
intensified. Ronagh McQuigg, in her contribution, “The Evolving Jurisprudence
of the European Court of Human Rights on Domestic Abuse), discusses the ways
in which domestic abuse has been addressed by the ECtHR in its jurisprudence,
and how its conceptualisation by the Court has evolved over the years.

Technological developments and the galloping progress of inventions make
it hard for law-makers and the judiciary to keep pace. Alessandro Mantelero
and Francesca Fanucci, in their contribution, “The International Debate on Al
Regulation and Human Rights in the Prism of the Council of Europe’s CAHALIL:
Great Ambitions, shed light on the complicated process of developing binding
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provisions on AI by using the CoE’s Ad hoc Committee on Artificial Intelligence
(CAHAI) as an example. Technologies, the Internet, and, specifically, social
media gain more and more relevance in the work of the ECtHR, both from a
substantive, and from a procedural perspective. Francesco Luigi Gatta, in his
contribution, ‘Human Rights and Social Media: The European Court of Human
Rights in the Digital Era, examines the different aspects of how social media and
the Internet impact on the work of the Court.

One cornerstone of every democratic society is the right to express one’s
thoughts and opinions freely. While, in European societies, freedom of expression
is often taken for granted, the following two contributions deal with restrictions
of this core right in particular cases. Jasper Van Steenbergen, in his contribution,
“The Freedom of Expression of the Judiciary as a Special Case of State Personnel:
A European Human Rights Perspective, by analysing the case law of the ECtHR,
examines how the general ethical duties of civil servants, such as the duty of
loyalty, discretion and (political) neutrality could be applied in the case of the
judiciary, and justify restrictions on the right to freedom of expression. Helen
Fenwick turns, subsequently, in her contribution, ‘Exploring Narratives about
“Cancel Culture” in UK Educational/Employment Settings under the ECHR; to
a hotly debated topic, namely how educational institutions like universities have
difficulties in balancing the right to free speech and the interests of minorities
and marginalised groups not to be confronted with opinions that may denigrate
them.

Harriet Ni Chinnéide, in her contribution, ‘Consistency, Coherence and
the Turn Towards Procedural Review in the European Court of Human Rights),
reflects on ‘the procedural turn’ taken by the ECtHR, which, according to
the author, has begun to vary the intensity of its review based on the quality
of decision-making by both domestic courts and national parliaments. The
next contribution also deals with a procedural aspect of cases decided by the
ECtHR, more specifically with the execution of judgments. Agnieszka Szklanna,
in her contribution, “The Execution of ECtHR Judgments Related to Inter-
State Disputes, examines, in depth, the problematic execution of judgments in
cases between states, or related to inter-state disputes. National Human Rights
Institutions (NHRIs) can play an important role in the context of executing
judgments. Elif Erken, in her contribution, ‘Lessons from the Inter-American
Human Rights System to Further Utilise the Potential of NHRIs in the European
Convention System: From Contextualisation to Inspiration?, shows which
lessons can be learned in this regard from the Inter-American Human Rights
System, and promotes the effective and full utilisation of NHRI potential in the
European Convention system.

The rights under the ECHR are not absolute but can be limited under certain
circumstances. Emre Turkut, in his contribution, “The Turkish Post-Coup
Emergency and European Responses: Shortcomings in the European System
Revisited, addresses state derogations from the ECHR, using the example of
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Turkey, criticises the fallacies of the contemporary European derogation regime,
and proposes a road map for future improvement. Subsequently, Paula Rhein-
Fischer, in her contribution, ‘Militant Democracy in the ECtHR Case Law on
Genocide Denial Bans, examines the question of how the ECtHR has been
dealing with the restriction of rights of ‘enemies’ of democracies, in the context
of memory laws and genocide denial.

Access to information and research is crucial for informed decisions, and
to re-establish trust in institutions, the rule of law and democracy as a whole.
Ludovica Paseri, in her contribution, ‘From the Right to Science to the Right to
Open Science: The European Approach to Scientific Research, makes a strong
case for the need to make research freely accessible for everybody, to guarantee
the maximum sharing of knowledge while protecting the rights of individuals.

The struggle to accommodate the specific needs of minority identities with
general rules and practices arises most prominently with regard to the freedom
of religion and its scope. Adelaide Madera, in her contribution, ‘Religious
Accommodation before the European Court of Human Rights: Moving Forward
a New Approach Towards Religious Minorities?, addresses how the ECtHR
has been dealing with the concept of ‘reasonable accommodation, using cases
concerning the freedom of wearing religious attire in the courtroom as an
example.

Leaving the EU and the CoE behind, Part III of the EYHR 2022 deals with
recent developments in the fields of human rights beyond European borders.
Rachel Murray, Jennifer Roberts and Andrea Huber, in their contribution,
‘Practical Perspectives of Universal Jurisdiction in the OSCE Region: Factors
to Ensure Accountability of Perpetrators for Torture, deal with the crucial question
of how perpetrators of torture and inhuman treatment may be held accountable,
focusing on key factors for successful litigation in practice, using universal
jurisdiction, and referencing cases in OSCE participating states.

Universities play a crucial role for the protection of human rights. They
are hubs for free exchange and analysis, create new generations of change-
makers, and contribute to protecting democratic values. Imke Steimann, in her
contribution, ‘“The Human Rights Agency of Universities: A Case Study on the
Crisis in Afghanistan, uses the takeover by the Taliban in Afghanistan, in 2021,
as a case study to analyse the developing role of universities as human rights
actors and their evolving self-understanding, including increasing human rights
agency in a progressively challenging political climate.

The climate crisis affects the whole globe, and omissions of the past will
particularly impact on upcoming generations. However, as Margaretha
Wewerinke-Singh and Zoe Nay, in their contribution, ‘Climate Change as a
Children’s Rights Crisis: Procedural Obstacles in International Rights-Based
Climate Litigation, conclude, those who are most affected by the climate crisis
do not have possibilities to claim their rights, nor do they have sufficient access
to justice.
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Turning to the local level, by using the example of the deterioration of the
housing sector, Livia Perschy, in her contribution, ‘Mitigating Human Rights
Challenges by Fostering Urban Resilience: A Case Example of Graz, Austria,
makes a case for the need to strengthen human rights at the local level, in order
to strengthen the abilities of local governments to respect and respond to the
varying and often complex needs of citizens.

In line with the tradition of the EYHR, Part IV is dedicated to important
guiding jurisprudence in the field of human rights, by the ECtHR and the CJEU.
Christian Breitler and Lorenzo Acconciamessa have taken up the challenge of
identifying the most significant judgments by the European Courts, providing a
detailed account of the growing corpus of human rights jurisprudence in Europe.

The EYHR 2022 concludes with a section consisting of book reviews,
highlighting recent publications in the field of human rights.

Times like these require increased efforts to uphold and ensure the
protection of human rights. The editorial team of the EYHR, composed of the
European Training and Research Centre on Human Rights and Democracy
of the University of Graz (UNI-ETC), the Austrian Human Rights Institute of
the University of Salzburg, the Global Campus of Human Rights Venice, and
the Vienna Forum for Human Rights, would like to thank all our authors and
reviewers for joining us in taking up this challenge. Our particular gratitude
goes to the Global Campus of Human Rights for its financial support, which
makes this publication possible. Many further thanks go to Agnes Romanin,
Sophia Urban and Kirsten Reiterer for their excellent work and support. And,
lastly, particular thanks go to Ahmed Hegazi and the wonderful Rebecca Moftat
from Intersentia for their constant support, availability and flexibility during the
whole publication process.

Graz, Salzburg, Vienna, Venice - August 2022

Lisa Heschl, Philip Czech, Karin Lukas,
Manfred Nowak and Gerd Oberleitner
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