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PREFACE

Poland and the Baltic States are known for their opposition towards any legal
recognition of same-sex relationships. This book argues that explanations are
found in these States’ social and cultural situations after the Second World War.
First, there was the oppression by the Soviet Union, then the sudden liberation
following the fall of the Iron Curtain in 1990 and nation-building in the new
world. Religion continues to play an important role in people’s everyday lives,
as well as in relation to the expression of “national identity”. Likewise, the notion
of the “complementarity of biological sexes” continues to be strong and competes
with the notion of “gender equality”. This is a phenomenon that can be observed
in many other parts of the world. In cross-border cases, the access to the diffuse
but powerful concept of public policy has enabled protection of each State’s
alleged fundamental values both in law, and in normative societal convictions.

This book proposes a holistic approach to justice in private international law in
respect of cross-border recognition of formalised civil status, legally acquired in
another jurisdiction. It equals to a “whole status” recognition approach, meaning
the cross-border recognition of the substantive validity of the civil status and its
legal effects. In this respect, the European Court of Justice continues to follow
a more cautious and narrower approach, the so-called “sole purpose approach’”,
limited to the elimination on an obstacle to free movement within the Union.
The ECJ confirmed this position in its recent decision in the case of V.M.A.,
C-490/20, concerning the prospects of and limits for recognition of a same-sex
couple as parents. The consequences of the proposed “whole status” recognition
approach, as contrasted with the narrower approaches, are analysed from the
perspectives of supranational, national and personal identity.

Society and attitudes change, and in 2016 Estonia introduced the institution
of registered partnership for same-sex couples in its legislation. Similar motions
are currently under consideration in both Latvian and Lithuanian parliaments.
The approach proposed in this book, however, should retain its relevance even if
all Baltic States and Poland decide to open registered partnerships for same-sex
couples in the future.

%%

I want to extend my sincere thanks to numerous wonderful researchers and
experts in private international law and international family law, who have
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Preface

helped in writing this book. In particular, I wish to thank Professor Maarit
Janteri-Jareborg, the former supervisor of my doctoral thesis on the same topic,
for her thoughtfulness and attentiveness including both the big picture and
details, in combination with empathy and curiosity. I am also very thankful to
Associate Professor Mosa Sayed, my second supervisor, and to Professor Michael
Bogdan, who acted as the opponent of the thesis in the final seminar. The final
opponent of the thesis, Associate Professor Maire Ni Shuilleabhdin, and the
examining committee consisting of Professor Dieter Martiny, Professor Masha
Antokolskaia, Associate Professor Marie Linton, and Professor Jens M. Scherpe,
all contributed with invaluable comments. I am also grateful to the advisory
board of national experts in private international law of the Baltic States and
Poland, who either reviewed parts of this text or whom I consulted with during
my research.

This research was made possible due to a generous grant by the Torsten
Soderberg Foundation, Sweden, and the generous help by the Department of
Law at Uppsala University.

The opinions expressed in this book are my own and do not necessarily reflect
those of the organisations I have worked for, the organisations that funded the
research, or the experts who have commented on this work.

Laima Vaigé
Uppsala, April 2022
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SPECIAL TERMINOLOGY*

Civil status — here, legal identity of a natural person, based on conclusion of
marriage or registration of partnership.

Complementariness — or complementarity of a man and a woman refers to the
principle suggested in traditional ideology on gender roles.

Core rights — rights under the ECHR, which relate to recognition of the
existence and identity of the family relationship of same-sex couples. I argue
that core rights in substantive law and core rights in private international law are
not identical. The core right in cross-border settings is cross-border recognition.

Cross-border recognition — recognition of formal and substantive validity of
the civil status, i.e. marriage and registered partnership, which had been lawfully
acquired abroad, or its separate effects in family law and closely related areas of
law. In this book, the focus is on substantive validity.

Europeanization — here, the development of European Union law and the
European human rights law under the European Convention of Human Rights,
inasmuch it is relevant to private international law.

European ordre public — here, the overriding effect of the primary European
Union law and the European Convention on Human Rights.

Family civil status — here, marriage or registered partnership.

Favor divortii — the principle favouring validity of divorce in cross-border
situations.

Favor matrimonii — the principle that marriages remain valid when spouses
move across State borders.

Foreign (international) element — a legal situation is related to more than one
State. Substantive law of the forum State cannot immediately claim applicability.

Formalization — here, entering into marriage or registering partnership.

Terms are explained by the method of popular summary and applied in the context of the
analysis. For more precise and contextual definitions, see the relevant parts of the book.
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Special Terminology

Formal validity of marriage — here, the procedural questions or forms of
concluding the marriage, for example, marrying in church or civil registry. This
book focuses on substantive validity, which refers to substantive prerequisites of
marriage concluded abroad, for example, sex or age of spouses.

Formalized relationships — marriages or partnerships lawfully entered abroad.
Forum State — the State where a legal position is taken.

Forum necessitatis — jurisdiction by necessity, for instance, in a situation where
no other jurisdiction is available for spouses to dissolve their marriage.

Gender complementarity — a view that men and women have distinct functions
defined by their nature which complete each other.

Habitual residence — the place where a person habitually lives that entails some
degree of integration in a certain State.

Incidental question — when a question of status validity needs to be solved in
the dispute over a specific effect of that status, that question of status validity is
called “incidental question”

Lawfully concluded status — marriages or registered partnership formalized by
the competent State authorities through legally valid procedure.

Limping family relationships — relationships lawfully concluded in one State
but treated as having no legal effects, or very limited effects, characteristic of that
relationship, in another State.

Lex fori — the law of the forum State.

Lex loci celebrationis — the law of the place (State) where marriage or registered
partnership was concluded.

Lex validitatis — the law that works for a marriage’s or registered partnership’s
validity.

Marriage tourism — here, travelling to a country where a specific type of
marriage is allowed in order to conclude marriage.

Mutual recognition — a principle in European Union law that presupposes free
movement of goods, services, and arguably, civil statuses across EU borders.

Ordre Public — a traditional safeguard of private international law that allows
refusal of applying otherwise applicable foreign law, or recognition of decision, or
an acquired civil status on the basis of manifest contradiction with fundamental
principles of the State’s legal order, as applicable to situations with a foreign
element.
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Special Terminology

Overriding effect of human rights — limits imposed by European human rights
law on the use of national rules on private international law including ordre
public safeguard.

Populism — ideological instrument promoting unconstrained collective egoism.

Private international law — law that becomes relevant where legal relations have
a “foreign” (or international) element. Private international law (PIL) regulates
the issues of international jurisdiction, applicable law and recognition of foreign
judgments or foreign civil status decisions.

Qualification — assessing the legal situation at hand and characterizing it for the
purposes of private international law (determination of jurisdiction, applicable
law and recognition). Here, the focus falls on the choice-of-law.

Recognition (also cross-border recognition) — here, recognition of substantive
validity of marriages and registered partnerships validly concluded abroad, or
their separate legal effects in family law and closely connected areas of law.

Split conflicts solution — a legislative solution to provide different rules for
finding the applicable law to marriages with a foreign element that are about
to be concluded and those marriages already concluded abroad. For instance,
law of common nationality may apply while entering into marriage, and lex loci
celebrationis may apply to the already concluded status.

Substantive law — law that regulates the rights and duties of the parties in
substance. In contrast, private international law enables finding the applicable
substantive law on marriage validity or divorce and so on.

Substantive (material) marriage validity — validity of marriages concluded
abroad in substance. Impossibility to enter into marriage for same-sex couples is
a substantive, rather than a formal requirement or prerequisite.

Substitution — here, when the family-law institute which does not exist in a
forum State is substituted with the closest domestic family-law institute, for
instance, a marriage concluded abroad could be substituted with a registered
partnership.
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