EFFECTIVE JUDICIAL PROTECTION IN CONSUMER LITIGATION






EFFECTIVE JUDICIAL
PROTECTION IN CONSUMER
LITIGATION

Article 47 of the EU Charter in Practice

Anna vAN DUIN

A INTERSENTIA

Cambridge - Antwerp — Chicago



Intersentia Ltd

8 Wellington Mews

Wellington Street | Cambridge

CB1 1HW | United Kingdom

Tel: +44 1223 736 170

Email: mail@intersentia.co.uk
www.intersentia.com | www.intersentia.co.uk

Distribution for the UK and

Rest of the World (incl. Eastern Europe)

NBN International

1 Deltic Avenue, Rooksley

Milton Keynes MK13 8LD

United Kingdom

Tel: +44 1752 202 301 | Fax: +44 1752 202 331
Email: orders@nbninternational.com

Distribution for Europe

Lefebvre Sarrut Belgium NV
Hoogstraat 139/6

1000 Brussels

Belgium

Tel: +32 (0)800 39 067

Email: mail@intersentia.be
Distribution for the USA and Canada
Independent Publishers Group
Order Department

814 North Franklin Street

Chicago, IL 60610

USA

Tel: +1 800 888 4741 (toll free) | Fax: +1 312 337 5985
Email: orders@ipgbook.com

Effective Judicial Protection in Consumer Litigation. Article 47 of the EU
Charter in Practice
© Anna van Duin 2022

The author has asserted the right under the Copyright, Designs and Patents Act 1988, to be
identified as author of this work.

No part of this book may be reproduced, stored in a retrieval system, or transmitted, in any
form, or by any means, without prior written permission from Intersentia, or as expressly
permitted by law or under the terms agreed with the appropriate reprographic rights
organisation. Enquiries concerning reproduction which may not be covered by the above
should be addressed to Intersentia at the address above.

Artwork on cover: Piet Mondriaan, Flowering apple tree - Kunstmuseum Den Haag

ISBN 978-1-83970-194-8
D/2022/7849/10
NUR 822

British Library Cataloguing in Publication Data. A catalogue record for this book is available
from the British Library.



FOREWORD

Justice for Both was the title of Anna van Duin’s PhD thesis, which formed
the basis for this monograph. Remindful of Eleanor Roosevelt’s words,
which are cited at the end of the concluding chapter, Anna’s study of
effective judicial protection in contractual relations between consumers
and businesses aims to do justice to both sides. Anna’s book provides a
first comprehensive study of the manner in which the right to an effective
remedy before a court, as laid down in Article 47 of the EU Charter of
Fundamental Rights, affects the assessment of standard terms in consumer
contracts. Based on a careful analysis of the case law of the Court of Justice
of the European Union within the framework of the Unfair Contract Terms
Directive, in combination with the comparison of Spanish and Dutch law
on the subject, this book presents an insightful taxonomy of the functions
that Article 47 of the Charter does and can fulfil in private law adjudication
in Europe.

It is an honour for me to introduce Anna’s work to a broader audience.
As a supervisor of her research, together with Dr Joasia Luzak (University
of Exeter), it was a pleasure to witness the development of Anna’s thoughts
on the role and functions of Article 47 of the Charter in the realm of
private law. Her PhD research at the University of Amsterdam formed part
of my project ‘Judges in Utopia, funded by the Dutch Research Council
(NWO Vidi 2014-2019). With a background of six years in legal practice
and a keen interest in academic research, Anna was the ideal candidate for
conducting a study encompassing both procedural and substantive aspects
of effective protection of EU rights before national courts. Moreover, her
fluency in Spanish allowed her to include an exploration of the national
context of some of the most influential case law in the field, such as the
well-known Aziz judgment. The comparison with Dutch law resulted in
new insights into the national environments in which rights under EU law
are sought to be effectuated. The outstanding nature of Anna’s work was
confirmed by the cum laude evaluation that she received at the occasion
of her PhD defence on 23 October 2020 from a committee composed of
experts in the field: Prof. Esther Arroyo Amayuelas (Professor of Civil Law
at the University of Barcelona), Prof. Ruth de Bock (Advocate-General
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at the Dutch Supreme Court and Professor of Civil Adjudication at the
University of Amsterdam), Prof. Fabrizio Cafaggi (judge in the Italian
Council of State and former Professor of Private and Comparative Law at
the University of Trento and the European University Institute), Prof. Aukje
van Hoek (Professor of Private International Law and Civil Procedure at the
University of Amsterdam) and Prof. Marco Loos (Professor of Private Law,
in particular of European Consumer Law at the University of Amsterdam).
After her PhD defence, Anna continued her academic path as an assistant
professor at the Amsterdam Law School and she is currently working on
questions of digitalisation and access to justice. The publication of her
book with Intersentia, thus, concludes a time of in-depth study of the
specific influence of Article 47 of the Charter in EU consumer law and
opens up new avenues for research and exchange with legal scholars as well
as practitioners.

A remarkable aspect of the book that you are about to start reading
concerns its consideration of both theoretical and practical dimensions
of judicial protection in consumer cases. Annas research addresses a
‘civil justice gap’ in the protection of consumers against unfair contract
terms imposed by professional parties, such as the Spanish mortgage
cases. While the analysis is embedded in a thoughtful elaboration of
Article 47’s scope and normative content, it also makes visible the real-
life problems that give rise to case law under the Unfair Contract Terms
Directive. Anna convincingly demonstrates that Article 47 of the Charter,
as an EU fundamental right, may contribute to establishing a more equal
legal position for weaker parties, such as homeowners like Mr Aziz, in
relation to stronger parties, such as banks. Insofar as Article 47, thus, adds
procedural safeguards, it provides courts with a basis for granting and
developing substantive remedies.

Anna concludes the book with the image of Article 47 of the Charter as
a ‘chameleon-like provision with many colours’: depending on the context
and interpretation by national courts, Article 47 can offer judges a basis for
new remedies to redress the balance of parties’ interests under the Unfair
Contract Terms Directive. It does not impose solutions from above, but
allows space for litigants and judges to define effective protection from
below, within the dynamics of national private law, civil procedure and EU
law. Similarly, Anna’s reflections on the functions of Article 47 in European
private law adjudication inspire the academic debate on the manner in
which fundamental rights can contribute to procedural and substantive
protection in private legal cases. At the same time, her work may provide
judges with a framework that offers guidance for the application of EU law
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in national private legal contexts. Anna’s ability to speak to both theorists
and practitioners is just one of the many reasons that make this book an
important read for anyone working within the field of European private
law: it may help bridge the civil justice gap in EU consumer contract law by
inviting us to think about judicial protection in different colours.

Amsterdam, 1 October 2021

Chantal Mak

Professor of Private Law, in particular

Fundamental Rights and Private Law

Amsterdam Centre for Transformative Private Law (ACT)
University of Amsterdam
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