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FOREWORD

2020 has been a particularly challenging year for human rights across the globe.
The breadth of the issues faced by governments, civil society and individuals in
Europe, and their complexity and interdependence, is thoroughly reflected in
the selected contributions to this year’s 13th edition of the European Yearbook
on Human Rights.

2020 will always be viewed as the year of the great and global health crisis.
Yet the health crisis also quickly developed into a human rights and rule of law
crisis. In 2020, it became apparent that we can no longer rest on our laurels
and pride ourselves on past achievements in the protection and promotion of
human rights. While commitment to upholding human rights standards has
been faltering across Europe for several years already, the COVID-19 pandemic
has accelerated this erosion. On the symbolic day of 10 December 2020, Human
Rights Day, I told the Member States of the Council of Europe that we are at a
crossroads.! If we want to bolster individual freedoms rather than relinquishing
them and empower people rather than marginalising them, we must show
courage and firm commitment to the fundamental principles of post-war
European solidarity: to human rights, democracy and the rule of law as ultimate
guarantors of peace, justice and democratic security.

In 2020, we have been forced to focus our attention on an often overlooked,
yet indispensable and fundamental human right: the right to health.? Without
it, we cannot live in dignity, and our ability to exercise any other right, — to vote
and enjoy civil and political freedoms, to work, learn and create - is significantly
restricted. The COVID-19 pandemic has made us painfully aware that human
rights, while individual rights, cannot be protected effectively at an individual
level only. They need effective and inclusive systems, accessible to everyone and
built on a robust sense of solidarity. This is especially true for social rights -
which are often, however, still treated as an afterthought. It is exactly this
nonchalance towards the right to health and its essential social determinants in
the past that proved lethal in 2020.

! D. Myarovi¢, Council of Europe Commissioner for Human Rights, ‘The impact of

COVID-19 on human rights and how to move forward, Speech, 10.12.2020, available at
www.coe.int/en/web/commissioner/speeches, last accessed 14.07.2021.

D. Myatovi¢, Council of Europe Commissioner for Human Rights, ‘Protecting the right to
health through inclusive and resilient health care for all, Issue Paper, February 2021, available
at www.coe.int/en/web/commissioner/issue-papers, last accessed 14.07.2021.
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Foreword

Even before the pandemic struck, health data demonstrated that disparities
in access to preventive health care and treatment, based on gender, minority
or socioeconomic background, were common across Europe.’ Overall, the
less advantaged in European societies have been experiencing worse health
outcomes and reduced life expectancy. Alarmingly, the health gaps between
socioeconomic groups have been increasing with age, demonstrating the
shortcomings of European health and social care systems long before COVID-19.
Yet the pandemic made more visible the painful truth of inequality that still
afflicts our societies.

Following the 2008 financial crisis, many European states enacted austerity
measures. These resulted in reduced public health financing and contributed to
significant gaps in health services coverage. Austerity, as a general rule, strongly
affects inclusivity, hitting the marginalised and vulnerable the hardest, with
those on lower or fixed incomes, including older persons, children and persons
with disabilities, suffering the most. Gaps in public health coverage lead to
out-of-pocket payments and result in affordability problems as well as
non-recourse or delayed recourse to health care, which can have disastrous
consequences for both individual and public health. In the long term, it often
leads to an increase in health expenditures. In many European countries, the
pandemic tragically exposed the pre-existing weaknesses of health and social
care systems that had been strained by years of austerity, economic difficulties
and neglect. In some, past austerity measures heightened the need for early and
particularly stringent lockdowns, which further limited access to non-COVID-
related health care, severely restricted the enjoyment of other rights and had
significant effects on mental health.

The right to health requires inclusive prevention, treatment and rehabilitation
services for all, leaving no one behind and ensuring that structural inequalities
are not magnified over time but pre-empted and addressed. Sustained efforts
must be made to assure free access to high-quality health care for all, guided
by the needs of patients rather than profit and regardless of gender, nationality,
religion or socioeconomic status.* This is a complex but not an impossible
task, involving in many European countries public and private actors working
interdependently.

Moreover, the right to health cannot be addressed independently from the
other social rights. In addition to inclusive and resilient health care systems that
are based on strong primary care and universal health coverage, four essential

WoRrLD HEALTH ORGANIZATION (WHO) ‘Healthy, prosperous lives for all: the European
Health Equity Status Report, 2019, available at www.euro.who.int/en/publications/abstracts/
health-equity-status-report-2019, last accessed 14.07.2021.

PARLIAMENTARY ASSEMBLY OF THE COUNCIL OF EUROPE (PACE) ‘Lessons for the future for
an effective and rights-based response to the COVID-19 pandemic, Resolution 2329(2020),
June 2020, available at www.assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-EN.asp?fileid=
28676, last accessed 14.07.2021.
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Foreword

social determinants for the right to health for all have been determined: income
security and social protection; adequate living conditions including housing;
education; and decent labour and employment conditions. Remarkably, the
WHO argued in 2019 that the most cost-effective means of closing the health
divide in Europe would be the increased investment in housing and community
amenities.” But unfortunately, affordable housing remains in short supply in
Europe, and the overall average spending by governments on social housing has
been decreasing over the last decade — while the number of homeless persons,
including homeless children, has increased significantly.®

2020 dispelled all doubts. Health and social policymaking must be
comprehensive, gender-sensitive and coherent. It must integrate economic,
social and environmental governance dimensions at all levels of the process,
based on participatory and rights-based budgeting. To ensure the best attainable
standard of physical and mental health for all, we need a skilled health and social
care workforce, adequate public financing and, crucially, effective leadership and
governance. In addition, sustained efforts must be made to enhance equality
and dignity for patients, promote transparency and accountability in relevant
decision-making, and develop adequate health communication policies. It
is also crucial that Council of Europe Member States ensure equitable global
distribution of medical products and vaccines in all countries, rich or poor,
invest in gender-inclusive bio-medical and pharmaceutical research that
adequately addresses the health needs of men, women and children and adopt a
‘One Health’ approach in public health preparedness and global health security.

However, COVID-19 has not only been a health crisis. While the
socioeconomic impact of the pandemic varies from state to state across Europe,
large redundancies have made unemployment surge in all of them, prompting
the risk that poverty will become an even greater challenge over the coming
years. Social and economic rights support civil and political rights — and vice
versa — as people who are forced to spend all their time trying to find ways to
survive are prevented from taking part in public life and exercising their civil
and political rights. But still today, the common perception lingers that social
rights are a luxury - not important human rights obligations with immediate
effect, whose non-observance has dire consequences not only at individual
level but also for society as a whole. Their protection and equal enjoyment must
therefore become a priority for all Council of Europe Member States.

Amid the pandemic’s disastrous effects on multiple aspects of human rights
protection across the globe, there is consensus in one area: children and young
people have been particularly hard hit. While - thus far at least — they have

5 WHO (2019) ‘Health status report, supra note 3.

D. Myarovi¢, Council of Europe Commissioner for Human Rights, “The right to affordable
housing: Europe’s neglected duty, Human Rights Comment, 23.01.2020, available at
www.coe.int/en/web/commissioner/blog-2020, last accessed 14.07.2021.
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largely been spared from the direct health effects of COVID-19, the crisis has
had a disproportionate, profound impact on their wellbeing. Virus containment
measures have deprived them more than other groups of their usual routines,
cutting them off from their social structures and support networks. During
successive lockdowns, children across Europe have faced isolation, depression
and a marked increase in domestic violence and abuse. OECD research revealed
that young people’s mental health has significantly declined since the onset of the
COVID-19 crisis and remains higher than pre-crisis levels.” In addition, school
closures - lasting many months in some European countries — have dramatically
affected children’s access to education and, in some cases, to healthy food. With
schooling diminished to online learning models, the pre-existing digital divide
has disproportionately limited the learning opportunities of children from less
affluent families, further compounding inequality in European societies.

The pandemic has also exposed again the entrenched patterns of gender
inequality across Europe. This is evident in the workplace, where deep-rooted
societal attitudes keep women in a subordinate role, in the steady consistency of
violence against women and in the increasing attempts to limit women’s sexual
and reproductive health and rights. Cases of domestic violence have increased
exponentially across Europe during the lockdowns. Despite measures adopted
by some governments to counter this alarming development, much remains
to be done. This is especially so amid renewed attempts by ultra-conservative
movements across Europe to undermine the Istanbul Convention and the
progress made previously in the fight against gender-based violence. Under
the pretext of defending family values and traditions, misrepresentations of
the Convention continue to be disseminated, often hiding a misogynist and
homophobic agenda. To those opponents, it is worth repeating: it is not a
treaty combating domestic violence that destroys families, but rather, domestic
violence itself.® LGBTI rights have also been under sustained attack in 2020, with
a visible rise in hateful rhetoric, targeted stigmatisation and the propagation of
homophobic narratives by public officials in some Member States.’

In 2020, we have witnessed substantial regression in other areas of human
rights, as well. Of central concern is the worrying erosion of the rule of law in

ORGANISATION FOR EcoNnomIic CO-OPERATION AND DEVELOPMENT (OECD) ‘Supporting
young people’s mental health through the COVID-19 crisis) 12.05.2021, available at https://
www.oecd.org/coronavirus/policy-responses/supporting-young-people-s-mental-health-
through-the-covid-19-crisis-84e143e5/#section-dlel6, last accessed 14.07.2021.

D. Myarovi¢, Council of Europe Commissioner for Human Rights, ‘European treaty
against women’s violence “saves lives”, Opinion, 11.05.2021, available at www.coe.int/en/web/
commissioner/opinion-articles, last accessed 14.07.2021.

D. Myarovi¢, Council of Europe Commissioner for Human Rights, ‘Pride vs. indignity:
political manipulation of homophobia and transphobia in Europe, Human Rights Comment,
16.08.2021, available at www.coe.int/en/web/commissioner/blog-2021, last accessed
27.08.2021.
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many Council of Europe Member States. The pandemic has been used by some
governments as a welcome pretext to exploit fears and stifle dissent. Emergency
legislation, often adopted without sunset clauses, has disproportionately
restricted the exercise of rights, risking long-term consequences for human rights
and the rule of law. In some Member States, the rights to information and media
freedom have been particularly affected, curbing the most precious antidote
against fear and distrust during times of crisis: the public’s access to reliable and
timely information and the possibility to freely exchange opinions. Measures
restricting freedom of movement and freedom of assembly have been used to
undercut the ability of human rights defenders and civil society to act in defence
of human rights and aid the most vulnerable, with harsh and physical attacks
against journalists and human rights defenders being particularly alarming. In
addition, sustained attempts have been made to undermine the independence
and impartiality of the judiciary and hamper the effectiveness of national human
rights structures. European countries’ failure to protect refugees and migrants
trying to reach Europe via the Mediterranean has continued to cause thousands
of avoidable deaths.

Clearly - and as also reflected by the range of serious challenges analysed
in this book — Europe is thus facing multiple human rights crises in parallel.
Crisis situations are always enormous tests for societies, for individuals, for
communities and for governance, and they are times when human rights,
democratic values and the rule of law become especially important. Thankfully,
we have the European Convention on Human Rights and its protection system
and a multitude of other ground-breaking legal tools to help us meet today’s
challenges. For decades, human rights have been instrumental in protecting
individuals from state abuse and paving the way for major societal changes.
They have served as benchmark and inspiration for institutions, human rights
activists and countless individuals alike who pursued dignity, equality and
justice throughout challenging times. Without them, we would doubtlessly be
in a much worse situation.

State authorities must show renewed vigour today in implementing their
human rights obligations and stand by the principles on which the Council of
Europe was built. One lesson of 2020 is that societies are only as strong and
resilient as their weakest members. The equal enjoyment of all human rights,
including social and economic rights such as access to health care, housing and
education for all, must be emphasised and robustly fought for, even if it takes an
increase in public spending.

It is furthermore essential that we become more inclusive in the way we
defend human rights. We must not only talk about but also with the victims
of human rights violations, and we must listen to them carefully. Meaningful
participation plainly leads to better outcomes. We have painfully learned in 2020
that decisions that are going to affect patients, women, school children or the
health care work force are better taken in close consultation with representatives
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of these groups.!? Lastly, it is imperative that cooperation and multilateralism be
strengthened. The human rights challenges of today are too grave and too vast
to be tackled at the national level only. We need international consultation and
close collaboration to effectively address global challenges such as migration, the
environment and current and future health crises. But we also need cooperation
at the national level between government, civil society, independent institutions,
media, community leaders and the private sector to ensure that human rights
play a central role in public policymaking and in everyday life.

Dunja Mijatovi¢
Council of Europe Commissioner for Human Rights

10 D. MyaTovi¢ (2021), ‘Protecting the right to health’, supra note 2.
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EDITORS’ PREFACE

Dear readers,

When COVID-19 hit the world, policy-makers and governments introduced
a wide range of measures in the name of the pandemic. Their necessity might
have been easily argued from a public health perspective justifying restrictions
on some rights, such as those resulting from the imposition of quarantine or
isolation limiting the freedom of movement and/or freedom of assembly.
Additionally, as it was an unprecedented crisis, states authorities had to deploy
maximum resources to combat the spread of the disease and had to take decisions
at speed, which, while being well intended, might inadvertently have had a
negative human rights impact. As the pandemic has now been going on for over
a year in which the knowledge about the disease has considerably increased and
vaccines have turned out to be an effective means to combat it, now seems to be
the right moment to reflect on the impacts COVID-19 had on human rights and
to assess the proportionality and necessity of state responses to the pandemic in
light of human rights. COVID-19 measures disproportionally impacted certain
groups of people, marginalised communities and certain individuals in society,
exacerbating existing shortcoming in the protection of human rights and
raising profound challenges with respect to non-discrimination laws, prevailing
structural inequalities and the fragility of the rule of law. In order to ensure a
resilient human rights system, there is a need to assess all these issues in order
to ensure that in the future, responses to crisis not only pay respect to human
rights but are rooted in them.

The European Yearbook on Human Rights has always been a platform for
young and renowned scholars to raise, address and discuss important and topical
human rights issues. It does not come as a big surprise, thus, that the 2021 EYHR
is a special edition dedicated to ‘Human Rights in Times of a Pandemic. When
selecting the final contributions, we, the editorial team, endeavored to cover a
wide variety of topics, and we are proud to provide our readers with such a rich
and intensive corpus of materials which clearly draws attention to important
human rights aspects of the pandemic and contributes to the wider debate on
state discretion in times of emergencies.

The 2021 EYHR is opened by a foreword by Dunja Mijatovi¢, the Council of
Europe Commissioner for Human Rights. In the last two years, Dunja Mijatovi¢
has constantly raised the need to find a human rights-based approach to the
pandemic, particularly highlighting the importance of economic, social and
cultural rights. We are therefore very grateful that she agreed to contribute to
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Editors’ Preface

this year’s edition, providing us with her insights and approaches to human
rights in times of a pandemic.

Shifting to the international level, we are proud that Volker Tiirk, the
Assistant Secretary-General for Strategic Coordination of the United Nations,
opens our thematic section with a contribution on the responses by the UN
to the pandemic, seen from a human rights perspective (‘Early Lessons Learnt
from the COVID-19 Pandemic and the United Nations Response’).

Following the contribution by Volker Tiirk, the Yearbook moves to address
the human rights impacts of the pandemic and states responses to it. In the
tirst two contributions, important moral and philosophical questions raised by
the pandemic are discussed. Accordingly, Laura Palazzani in her contribution
‘The Pandemic and the Ethical Dilemma of Limited Resources: Who to Treat?’
dives deep into the dilemma on how to distribute scarce resources in health
care during emergency situations. The relationship between the state and its
citizens, the bond between them and the mutual trust has been considerably
stressed in the last years. Carinne Elion-Valter, in her contribution ‘Social
Contract in Public and Corporate Governance: Metaphor or New Morality?’,
addresses whether there is a need and potential for a new social contract
between the state and civil society involving new actors, such as corporate
businesses.

The human rights implications of the pandemic and the interplay between
emergency situations and human rights is commonly understood in terms of
negative human rights obligations and the interference of the state in human
rights. However, Silvia Venier in her contribution ‘Positive Obligations to
Protect against Epidemic Outbreaks under Human Rights Law’ takes a different
perspective, focusing on states’ positive human rights obligations as duties to
take active steps to protect in all phases of the emergency cycle.

Moving to immediate COVID-19 induced interferences with human rights,
Christina Binder and Adam Drnovsky in their contribution on ‘Elections in Times
of COVID-19: A Human Rights Perspective’ analyse how democratic principles
surrounding free and fair elections increasingly eroded during the pandemic. The
concern for the rule of law is also at the heart of the contribution ‘The Effects
of COVID-19 on the EU Approach on the Rule of Law: Implications for the
Commission and European Parliament’ by Pietro de Perini, Paolo De Stefani
and Marco Mascia, assessing whether the EU institutions have stepped up their
efforts to protect the rule of law in Member States when the pandemic exposed the
fragility of European values, including the rule of law.

Institutional responses to the pandemic are also subject to analysis in three
further contributions: Heidi Suorsa asks whether the pandemic might have
created a window of opportunity for the European Union to push for and finally
create a European Health Union (‘Creating a European Health Union in Times
of COVID-19: A Trajectory Towards a Fundamental Right to Health Care?’).
As the pandemic, the spread of the disease and its impact have also been
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connected to the environment and especially air pollution, Chiara Scissa in her
contribution “The Right to a Healthy Environment as an EU Normative Response
to COVID-19: A Theoretical Framework” questions whether the pandemic might
not help the right to a healthy environment to have more consideration and
momentum. Lastly, Signe Andreasen Lysgaard and Jonas Grimheden in their
contribution on “The EU Sustainable Finance Agenda: A Strengthened Case for
Human Rights in Times of COVID-19” assess the contributions of the taxonomy
sector to creating social sustainability.

The next contributions deal with the human rights of particular vulnerable
groups during the pandemic. Dragana Stockel and Marina Panteli¢ dedicate
their contribution to the difficult balance needed to protect the lives of people
in long-term care facilities and respect their human rights to family life and
freedom of movement (‘Human Rights of Residents in Long-Term Care Facilities
During COVID-19: Saving Lives at the Cost of Deprivation of Rights?’). Andrea
Broderick and Silvia Favalli argue for increased efforts related to the transition
from institutional care to community living of persons with disabilities. In
institutional settings, the pandemic has not only resulted in increased risks of
isolation and exploitation, but has also caused a disproportionate number of
deaths amongst inhabitants of residential institutions and group homes, which
fuels claims to increase efforts for different forms of living (“The Transition from
Institutional Care to Community Living in the EU: Lessons Learned in the
Shadows of the COVID-19 Pandemic).

Migration and asylum remain high on the political agenda despite — or
because of - the pandemic. The contribution by Aphrodite Papachristodoulou
on ‘Migrants at Sea Amid the Coronavirus Pandemic: The Perfect Pretext
for Endorsing d la carte Respect for Human Rights’ is the first of three
contributions dealing with the rights of migrants during the pandemic. While
Papachristodoulou focuses on the rights of migrants intercepted and rescued
at sea and subsequently detained under COVID-19 directives, Alan Desmond
argues that the pandemic has been instrumentalised by states to maintain the
restrictive approaches to migration which we have seen in particular since
2015/2016. (‘“The European Approach to Irregular Migration in Pandemic Times:
The More Things Change, the More they Stay the Same?’). Elspeth Guild, Kathryn
Allinson and Nicolette Busuttil subsequently assess whether the Global
Compacts for Refugees and Migrants added to the protection of the rights of
migrants in times of the pandemic (‘Implementing the UN Global Compacts for
Refugees and Migrants in Times of Pandemic: A View from the EUMS’).

When Carinne Elion-Valter, in her contribution in the beginning of the
Yearbook, raised the question of the need to discuss a new social contract
involving big companies, tech companies have been clearly part of her
considerations. These have played a central role during the pandemic, by
assisting states, individuals, businesses and other entities to get through not only
the public health crisis, but also a socio-economic one. The need to discuss their
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powers and human rights responsibilities is addressed by Sabrina Rau in her
contribution on ‘Technology Companies’ Due Diligence and the Responsibility
to Respect Amid COVID-19: What are Proportionate Means where there is
Power and Reliance?’.

The thematic section on COVID-19 and human rights is brought to a close
with a case study on ‘Serbia’s Compliance with Article 2(1) of the International
Covenant on Economic, Social and Cultural Rights in Times of the COVID-19
Pandemic: Pandemic or Endemic?” by Danilo Curé¢i¢ and Vlada Sahovi,
prescinding the need to protect economic and social rights.

The second part of the EYHR 2021 deals with other human rights developments
in Europe and beyond, aside from the pandemic. It opens with a contribution by
Claire Methven O’Brien on ‘Business and Human Rights in Europe 2011-2021:
A Decade in Review’. The need to strengthen corporate responsibilities is also
subject to analysis in the contribution by Virginie Rouas on ‘“Towards Mandatory
Human Rights Due Diligence in the European Union? Opportunities and
Challenges for Corporate Accountability’.

A fairly new instrument adopted by the EU allowing for interventions against
serious human rights abuses occurring beyond the Union’s borders by adopting
targeted sanctions is the Global Human Rights Sanctions Regime (GHRSR),
which is analysed by Carmelo Danisi in his contribution on ‘The European
Union’s Global Human Rights Sanctions Regime and the “Role Responsibility”
of International Organisations.

And lastly, Cristina Pugnale and Mathilde Bénard shed light on ‘National
Human Rights Institutions: An Emerging Human Rights Actor in The European
Union.

Courts play a crucial role in the protection of human rights in Europe and
beyond. As it does every year, the EYHR includes a section on the relevant
jurisprudence by the European Courts in the field of human rights. This year
the jurisprudence part is opened by a contribution by Eirik Holmeyvik on ‘The
Right to an Effective (and Judicial) Examination of Election Complaints’, which
analyses recent developments in the case law of the ECtHR related to election
complaints as essential guarantees of free and fair elections. Subsequently,
Lorenzo Acconciamessa analyses relevant judgments of the ECtHR, while
Christian Breitler and Martin Traussnigg focus on the relevant jurisprudence of
the European Court of Justice.

The EYHR has always aimed to provide insights in the practical field of
human rights. This year’s edition is thus completed by a short contribution by
Markus Moéstl and Wanda Tiefenbacher from the UNESCO International Centre
for the Promotion of Human Rights at the Local and Regional Levels on their
efforts to promote human rights at the local level.
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The pandemic brought about a number of changes for all of us. One positive
change concerns the composition of the editorial team of the EYHR. The
European Training and Research Centre on Human Rights and Democracy of
the University of Graz (UNI-ETC), the Austrian Human Rights Institute of the
University of Salzburg and the Global Campus of Human Rights Venice, which
have acted as institutional bases from the outset, have been joined in 2021 by the
Vienna Forum for Democracy and Human Rights. We would like to thank all
our authors and reviewers, who bore the burden of another year of COVID-19
restrictions and still managed to submit all the contributions on time, allowing
for a punctual publication of the EYHR. We would furthermore like to thank
the Global Campus of Human Rights for its financial support, which makes
this publication possible. Many thanks also go to Agnes Romanin for her excellent
work and support. And lastly, particular thanks go to Ann-Christin Maak-Scherpe,
Ahmed Hegazi and the wonderful Rebecca Moftat from Intersentia for their
constant support, their availability and their flexibility during the entire
publication process.

Graz, Salzburg, Venice, Vienna — August 2021

Philip Czech, Lisa Heschl, Karin Lukas,
Manfred Nowak and Gerd Oberleitner
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