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SERIES PREFACE

Tax law is all too often perceived as a set of highly detailed legal provisions
with a very technical content, the coherence of which is not always clear. This
observation points to an increasing need for understanding the foundations of
tax law.

The purpose of this series is to create a collection of concise and easily accessible
monographs on general legal concepts and principles underlying contemporary
tax law. It deals with fundamental principles and principles around which a
number of fundamental rules that govern tax law can be grouped. It aims to
showcase, for instance, scientific contributions covering legal topics such as the
following: the concept of tax, the principle of legality, the principle of equality,
the principle of legal certainty, the ne bis in idem principle, the interpretation of
tax provisions, the public policy nature of tax law, the principle of territoriality,
the temporal effect of tax laws, the division of tax competences in a (federal)
state context, etc.

In this series, which originally contained only contributions written in Dutch
or French, English-language books will now also be published. The subject matter
of this series is not limited to domestic tax law, but also extends to international
and European tax law. In this way, an attempt is made to identify in depth the
fundamental principles governing tax law in the broad sense of the term and to
highlight the coherence between the many tax provisions or the possible lack of
coherence between them.

Bruno PEETERS

Full Professor

University of Antwerp

Faculty of Law and Antwerp Tax Academy
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FOREWORD

This book is an updated and developed version of the PhD thesis “Tax Treaty
Making in Federations”, defended by Rik Smet on 23 June 2020 at the University of
Antwerp Faculty of Law, Belgium. It contributes to the discussion on alternative
solutions for the difficulties that currently exist in the treaty making practice
of federal states. The author develops a new theory on how tax treaty making
competence and power should be distributed between the different levels of
government in federations. This work is outstanding for at least three reasons.

First, Rik Smet starts his PhD with a story about birds migrating between
Canada and the southern United States. These birds were shot and killed during
their migration somewhere above the centre of the United States. He explains
how this triggered the anger of American ornithologists and animal activists.
Starting from that bird story, the author makes the bridge to federal states and
tax treaty making competences. People who can creatively connect two such, at
first sight totally unrelated, topics, are scarce, but Rik Smet is certainly one of
them.

Second, this PhD smoothly integrates a philosophical framework with a
legal one. The author finds a delicate balance between the abstract philosophical
theories of Habermas, Dworkin, and Rosanvallon on the one hand, and legal
realities that govern international tax law on the other hand. Building on
Rosanvallon, he introduces the new concept of “meritorious legitimacy”, which
means that the legitimacy of tax treaties not only requires a suitable democratic
process, but also concerns the question of whether treaties that have been
concluded in the past still retain the support of society today. This triggers, for
example, the question of whether countries still approve of treaties concluded
years ago with tax havens. So far, these questions have remained largely
unaddressed, and this PhD is an explicit call to deal with these problems.

Finally, Rik Smet does not limit his research to law in the books, but also looks
at treaty making practice. Based on interviews with key actors and stakeholders,
he identifies multiple practical problems and limitations, like a huge capacity
issue within the Belgian department of the Federal Public Service Finance that
is responsible for tax treaties. Then he turns the abstract philosophical and
legal framework that he has so carefully developed into concrete suggestions to
improve the practice of tax treaty making. In particular, the suggestion to replace
the current Belgian procedure, under which new tax treaties require the approval
of up to six parliaments in Belgium, with a simpler and faster endorsement
procedure based on anticipative endorsement is very innovative.
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Foreword

The academic track record of Rik Smet is exemplary. First he obtained his
bachelor’s degree at the University of Antwerp in 2009. He then continued his
law studies at the University of Ghent where he obtained his master’s degree
in 2011. Subsequently, in 2013 and again in Antwerp, he successfully obtained
the degree of master in tax law. During his undertaking of this programme,
Rik Smet stood out as an excellent student. He was part of the team for the
International and European tax moot court in Leuven. The Antwerp team
became a finalist and was named as “Winner for the best memorandum on
behalf of the defendant” Moreover, Rik Smet combined these studies with
an internship as a lawyer. Shortly afterwards he was appointed as a mandate
assistant at the Antwerp Law faculty. He completed his dissertation well before
the end of his period of appointment. In the meantime, he also wrote numerous
other publications and collaborated on two research reports for Belgian tax
authorities.

As supervisors of his PhD thesis, we greatly appreciate RikK’s scientific
research. This book undoubtedly fills a gap in legal doctrine.

Prof. dr. Bruno Peeters,

Prof. dr. Anne Van de Vijver
Antwerp, March 2021
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