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SERIES PREFACE

The role of European law is becoming more and more central in comparative
law, in the law of Member States and beyond and as an outstanding model for
legal policy. It has been common practice for quite a number of years now that
in almost all core areas of law, the important spurs to reform have been coming
from Europe and that European law dominates the cornerstones of our legal
systems. Therefore, a discussion of European law involves addressing the main
problems and guiding principles but, in practical terms, it also increasingly
entails raising questions that are challenging national legal traditions and
rendering entire libraries obsolete.

Since 2002, the year marking the introduction of the Euro, a new law of
obligations has been in place in Germany, with the old codifications in
France and Austria following later on. The next years were characterised
by unrestricted cross-border mobility of court decisions; the re-writing of
core areas of company law such as accounting, cross-border mobility, as
well as the promulgation of supranational types of company, with some of
the largest German enterprises becoming ‘European Companies’ (SE); and
cross-border crediting of contributions to social security systems becoming
a reality. Corporate governance and shareholder rights, alongside corporate
social responsibility have developed as core areas of Europeanisation, giving
company law an imprint of sustainability and broad representation. The law
on competition and subsidies has been primarily European for a long time and
its mighty implementing mechanisms - overriding Heads of State - fill title
pages. For almost a decade now, the private advocate general can file (follow-on)
suits and strengthen a European Competition Union. The same applies to
intellectual property law, foreign exchange law, banking and insurance law
and environmental law. These have become genuinely European subjects. The
European Banking Union (for the Eurozone) and the European Capital Market
Union have forged a genuinely European architecture for the whole of capital
and finance - on which financing responses to individual crises such as the
Covid-19 aid packages could build as well. They strengthened and broadened
financial stability schemes at the EU level, from banking law to capital
market law and collaboration with respect to systemic risk. The cross-border
arrest warrant fundamentally changed European Criminal Law; while anti-
discrimination law is all encompassing. Not all endeavours have been successful.
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The European Optional Contract Law (Code) — even though interesting and
novel as an idea - failed; it was perceived as a cartelising endeavour that only a
few actors in the EU partook in. More importantly, initiatives of more general
acceptance and more urgent practical need supplanted it. The Lisbon Treaty -
though formally not a constitution - installed a new institutional setting
strengthening the democratic legitimacy and powers of the European Union. In
parallel, fundamental rights have become a focus of European positive law, an
overarching set of values - no longer only derived from comparative law. Besides
the financial stability scheme and the political awakening, the digitalisation
agenda is the broadest general endeavour of the last decade - in company law,
capital market law, electronic registers, digital content contracts, platform
law, and - in principle human rights law based - a general, directly applicable
data protection scheme. The future will show whether Europe will really need
an institutionalised economic collaboration for its political economy (‘true
economic government’) in some way, reflecting the now global importance of
the Euro and the responsibility attached to it! The future will also show how
much work will be needed on these values and how much proactive protection
of them will be required. There are certain signs of crises, but the overall
development in the EU remains considerably dynamic.

European law - in all legal areas - has long since assumed dimensions that
make it absolutely necessary to refer to more than a single book. This series,
now beginning its second and in part third edition, is structured so as to
provide the relevant European complement to a traditional legal area. It
offers the internal market package organised in this way, with those areas
being chosen for users that have a significant internal market dimension. In
comparison with a multi-volume loose-leaf work, it has advantages not only
in terms of price, but also in that it puts a greater emphasis on classification
and limits the material to the essential, which is important in an overflowing
area such as European law, of which only very few people manage to preserve
an overview. Structuring the architecture, as opposed to information overkill,
is the aim.

The dynamic nature of European law is impressive, as its development hurtles
along, gathering momentum. There is a need for direction. A serious application
of law can no longer focus solely on national transposition. The original,
the European guideline, which in an increasing number of cases already
de jure, but in almost all other cases at least de facto has to be directly applied
(even in national legal processes), must be considered. Such direction can best
be provided by presenting the contents of European law in context and in the
necessary detail - in the present case, up to twelve individual volumes. Some of
the volumes have already had considerable success in one national market and
are now presented to a pan-European public.
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The volumes cover the most important topics in the ‘Europeanisation’ of
law. For practitioners - solicitors and barristers, corporate lawyers, judges or
lawyers in state authorities or ministries - who do not wish to turn a blind eye
to European law, these volumes provide a reliable treatment of the important
problems, with sufficiently detailed references. They provide practitioners with
all that they need on the EU level and, moreover, give comparative law and legal
policy insights. As a series, they give an overview of those areas most affected
by European law. Likewise, they provide advanced students with material for
excellent examination results. Students must study European law seriously as
part of their main subject if they really wish to specialise in this in the future
and do more than pass their examination with an average result. Works with
comparative law and interdisciplinary aspects also prepare students for a
possible period of study abroad, help them to analyse law in terms of function
and also support studies in related subjects. Thus, IUS COMMUNITATIS
makes European substantive law accessible in the form of the classic systematic
textbook and specialist work.

All volumes on the applicable law of the Union begin by presenting the necessary
tools: in each case, the EU law and the instruments whereby this law enters into
the national legal systems are introduced. In all volumes, a thorough description
of the EU law rules forms the core of the discussion. However, economic or
other interdisciplinary references of significance to the legislation in question
are also explained, i.e. what the rules are intended to achieve and, where there
are lacunae, the various models that exist and are discussed throughout Europe.
European law is, indeed, still a law in the making - even though it is so dominant
already. Each legal area is presented in a logical order, as an organic whole;
which implies that the approximated or harmonised law forms only the skeleton
or hard nucleus and is supplemented by comparative law explanations where
harmonisation is not advanced. In this way, the relationship to national law
becomes clearer and the ability of readers to deal with European law will improve,
as they are given a coherent picture rather than the fragmentary one often
complained of. These are textbooks, discussion books and, above all, practical
books - sufficiently condensed to contain all the necessary details and yet clear
in their outlines. This is the objective we strive for and the challenge. The authors,
editors and the series editor (Stefan.Grundmann@rewi.hu-berlin.de) thank
those who have criticised and inspired us and who may do so in the future.

The entire IUS COMMUNITATIS series owes much to the Thyssen Foundation,
which considered the European aspect and, in particular, the connection with
comparative law so important that it generously supported a good number of the
volumes. As the series editor, I would like to express my deepest thanks.

Berlin/Florence, Spring 2021 Stefan Grundmann
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AUTHOR’S PREFACE

The development of European employment law and the book’s warm reception
made a new edition seem long overdue. Other projects and commitments,
however, prevented me from complying with the series editor’s gentle
encouragement for quite some time.

The delay proved fortunate, however, in that the legislature has been particularly
active in recent years. Thus, the new edition can already take into account the
2018 reform of the Posting of Workers Directive (§7), the further development of
the Written Statement Directive into the Transparency Directive (§14), the new
Whistleblower Directive (§15), and the further developed Parental and Carers’
Leave Directive (§24) - all three from 2019. The rules safeguarding employee
participation in cross-border mergers have been transferred, largely unchanged,
to the 2017 Company Law Directive. We discuss the Company Law Directive
as amended by the 2019 Mobility Directive, which has inserted provisions on
cross-border conversions (change of legal form) and on divisions (§33). The
2017 European Pillar of Social Rights is taken into account in the chapter on
fundamental rights (§2), and I briefly discuss the European Labor Authority
(ELA) established in 2019 in an annex to the chapter on fundamental freedoms
(§3). At the very last minute, I was able to include (§1) the Commission’s
proposal for a minimum wage directive of October 28, 2020. Finally, the new
edition provided an opportunity to close two gaps. I had left out the Data
Protection Directive in the previous edition, but the General Data Protection
Regulation now required attention in a separate chapter (§13). I have also added
an overview chapter on competition law and labor law (§4).

In addition, the lively activity of the ECJ had to be taken into account. The focus
here is on working time and annual leave law, but a wealth of new decisions
also had to be taken into account in areas such as anti-discrimination law and
the law on the transfer of undertakings. In terms of methodology, the Court of
Justice has made a fundamental rights foundation for Union legislation fruitful
in very different areas and in different ways - a development that can certainly
be viewed critically.

Last but not least, I have endeavoured to take account of developments
in scholarship. It has developed considerably in the past ten years, both
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quantitatively and qualitatively. New journals, commentaries and handbooks
as well as numerous monographs and articles on individual topics bear witness
to this.

In all of this, the systematic structure of the book has proven its worth. Thus,
the basic structure of the entire work has remained largely unchanged, as has
the structure of most of the chapters. Notwithstanding this, I have recounted the
margin numbers of all chapters. The sheer size of the book indicates that additions
were necessary almost throughout.

The book is up to date as of March 31, 2021.

My assistants at Ruhr-Universitat Bochum have supported me in the preparation
of this new edition. I would like to thank my research assistants, Ms. Julia
Matthdus and Mr. Gereon Walter and, in particular, Mr. Lukas Middeke and
Judge Annabelle Normann, as well as my student assistants Nikita Kantor,
Alex Kirov, Franziska Malfa, Andrei Stefan Morariu, Sozdar Sulaiman, Boris
Tcherniaev, and Teresa Weif$ for their dedicated support.

Bochum, May 2021 Karl Riesenhuber
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