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SERIES PREFACE

The role of European law is becoming more and more central in comparative
law, in the law of Member States and beyond and as an outstanding model for
legal policy. It has been common practice for quite a number of years now that
in almost all core areas of law, the important spurs to reform have been coming
from Europe and that European law dominates the cornerstones of our legal
systems. Therefore, a discussion of European law involves addressing the main
problems and guiding principles but, in practical terms, it also increasingly
entails raising questions that are challenging national legal traditions and
rendering entire libraries obsolete.

Since 2002, the year marking the introduction of the Euro, a new law of
obligations has been in place in Germany, with the old codifications in France
and Austria following later on. The next years were characterised by unrestricted
cross-border mobility of court decisions; the re-writing of core areas of company
law such as accounting, cross-border mobility, as well as the promulgation
of supranational types of company, with some of the largest German
enterprises becoming ‘European Companies’ (SE); and cross-border crediting
of contributions to social security systems becoming a reality. Corporate
governance and shareholder rights, alongside corporate social responsibility
have developed as core areas of Europeanisation, giving company law an imprint
of sustainability and broad representation. The law on competition and subsidies
has been primarily European for a long time and its mighty implementing
mechanisms - overriding Heads of State - fill title pages. For almost a decade
now, the private advocate general can file (follow-on) suits and strengthen a
European Competition Union. The same applies to intellectual property law,
foreign exchange law, banking and insurance law and environmental law. These
have become genuinely European subjects. The European Banking Union (for
the Eurozone) and the European Capital Market Union have forged a genuinely
European architecture for the whole of capital and finance - on which financing
responses to individual crises such as the Covid-19 aid packages could build as
well. They strengthened and broadened financial stability schemes at the EU
level, from banking law to capital market law and collaboration with respect
to systemic risk. The cross-border arrest warrant fundamentally changed
European Criminal Law; while anti-discrimination law is all encompassing.
Not all endeavours have been successful. The European Optional Contract Law
(Code) - even though interesting and novel as an idea - failed; it was perceived
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as a cartelising endeavour that only a few actors in the EU partook in. More
importantly, initiatives of more general acceptance and more urgent practical
need supplanted it. The Lisbon Treaty — though formally not a constitution -
installed a new institutional setting strengthening the democratic legitimacy and
powers of the European Union. In parallel, fundamental rights have become a
focus of European positive law, an overarching set of values - no longer only
derived from comparative law. Besides the financial stability scheme and the
political awakening, the digitalisation agenda is the broadest general endeavour
of the last decade - in company law, capital market law, electronic registers,
digital content contracts, platform law, and - in principle human rights law
based - a general, directly applicable data protection scheme. The future will show
whether Europe will really need an institutionalised economic collaboration for
its political economy (‘true economic government’) in some way, reflecting the
now global importance of the Euro and the responsibility attached to it! The
future will also show how much work will be needed on these values and how
much proactive protection of them will be required. There are certain signs of
crises, but the overall development in the EU remains considerably dynamic.

European law - in all legal areas — has long since assumed dimensions that make
it absolutely necessary to refer to more than a single book. This series, now
beginning its second and in part third edition, is structured so as to provide the
relevant European complement to a traditional legal area. It offers the internal
market package organised in this way, with those areas being chosen for users
that have a significant internal market dimension. In comparison with a multi-
volume loose-leaf work, it has advantages not only in terms of price, but also
in that it puts a greater emphasis on classification and limits the material to the
essential, which is important in an overflowing area such as European law, of
which only very few people manage to preserve an overview. Structuring the
architecture, as opposed to information overkill, is the aim.

The dynamic nature of European law is impressive, as its development hurtles
along, gathering momentum. There is a need for direction. A serious application
of law can no longer focus solely on national transposition. The original, the
European guideline, which in an increasing number of cases already de jure, but
in almost all other cases at least de facto has to be directly applied (even in national
legal processes), must be considered. Such direction can best be provided by
presenting the contents of European law in context and in the necessary detail -
in the present case, up to twelve individual volumes. Some of the volumes have
already had considerable success in one national market and are now presented
to a pan-European public.

The volumes cover the most important topics in the ‘Europeanisation’ of law.
For practitioners - solicitors and barristers, corporate lawyers, judges or lawyers
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in state authorities or ministries — who do not wish to turn a blind eye to European
law, these volumes provide a reliable treatment of the important problems, with
sufficiently detailed references. They provide practitioners with all that they need
on the EU level and, moreover, give comparative law and legal policy insights.
As a series, they give an overview of those areas most affected by European
law. Likewise, they provide advanced students with material for excellent
examination results. Students must study European law seriously as part of their
main subject if they really wish to specialise in this in the future and do more
than pass their examination with an average result. Works with comparative law
and interdisciplinary aspects also prepare students for a possible period of study
abroad, help them to analyse law in terms of function and also support studies
in related subjects. Thus, IUS COMMUNITATIS makes European substantive
law accessible in the form of the classic systematic textbook and specialist work.

All volumes on the applicable law of the Union begin by presenting the necessary
tools: in each case, the EU law and the instruments whereby this law enters into
the national legal systems are introduced. In all volumes, a thorough description
of the EU law rules forms the core of the discussion. However, economic or other
interdisciplinary references of significance to the legislation in question are also
explained, i.e. what the rules are intended to achieve and, where there are lacunae,
the various models that exist and are discussed throughout Europe. European law
is, indeed, still a law in the making - even though it is so dominant already. Each
legal area is presented in a logical order, as an organic whole; which implies that
the approximated or harmonised law forms only the skeleton or hard nucleus
and is supplemented by comparative law explanations where harmonisation is
not advanced. In this way, the relationship to national law becomes clearer and
the ability of readers to deal with European law will improve, as they are given
a coherent picture rather than the fragmentary one often complained of. These
are textbooks, discussion books and, above all, practical books - sufficiently
condensed to contain all the necessary details and yet clear in their outlines. This
is the objective we strive for and the challenge. The authors, editors and the series
editor (Stefan.Grundmann@rewi.hu-berlin.de) thank those who have criticised
and inspired us and who may do so in the future.

The entire IUS COMMUNITATIS series owes much to the Thyssen Foundation,
which considered the European aspect and, in particular, the connection with
comparative law so important that it generously supported a good number of the

volumes. As the series editor, I would like to express my deepest thanks.

Berlin/Florence, Spring 2021 Stefan Grundmann

Intersentia vii






EDITOR’S PREFACE

The first edition of the present volume was met with friendly reception. Four years
after the publication of the first English edition, we are able to present this
2nd edition of the book. It largely follows the 4th edition of the German version
Europdische Methodenlehre.! The basic concept remains unchanged. However,
there have been some changes among the authors and also in individual
chapters. After the untimely death of our highly-esteemed colleague Robert
Rebhahn, Prof. Dr. Martin Franzen has agreed to continue the contribution
on European labour law. The chapter on sources of law has been revised by
Prof. Dr. Johannes Kéndgen together with Privatdozent Dr. Oliver Mdrsdorf.
In particular, the increasing importance of fundamental rights has been taken
into account. A new country report on Poland has been provided by Dr. Thomas
Raff. The contributions on European contract and company law as well as the
country report on Italy have been omitted from the present edition; in this
respect, we refer to the previous edition.

I would like to thank my assistants at Ruhr-University Bochum for their
dedicated support in the preparation of this new edition, especially my research
assistant Gereon Walter who coordinated the editing work, organised the various
reviews and held the various threads together; my research assistants Mr. Lukas
Middeke and Mrs. Julia Matthdus; and my student assistants Nikita Kantor,
Franziska Malfa, Andrei Stefan Morariu, Sozdar Sulaiman, Boris Tcherniaev and
Teresa Weifs.

Bochum, May 2021 Karl Riesenhuber

1 K. Riesenhuber (ed.), Europdische Methodenlehre, 4th edn. (Berlin: De Gruyter, 2021).
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(French) Cour de Cassation, Chambre criminelle

(French) Cour de Cassation, Chambre mixte

(French) Cour de Cassation, Chambre sociale

(Spanish) Codigo civil

(Spanish) Coédigo de Comercio

Cahiers de droit européen

(Spanish) Constitucion Espafiola

Common European Sales Law, see D-CESL and D-CESL-Reg
Committee of European Securities Regulators

compare

Common Frame of Reference

Law Reports, Chancery Division
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chap.

ChFR

CISG

CJEU

CJEU Statute
Cl. & Fin.
CLOUT
CMLR
CMLRep
Col. L. Rev.
Colum. J. Eur. L.
COM

Cons. const.
Cons. Stato
Cornell L.Rev.
Corp.

Corr. giur.
Corte cost.
CPI

D.

D-CESL
D-CESL-Reg
DB

DCFR

Dig.

Dir. pubbl. comp.
europeo
DNotZ

Doc.

DOV

DStR

Dublin U.L.J.
Duke J. Comp.
Int. L.

DVBL

e.g.
E.H.R.L.R.
E.L.Rep.

Intersentia

List of Abbreviations

chapter

Charter of Fundamental Rights of the European Union
Convention on the International Sale of Goods

Court of Justice of the European Union (see also EGC)
Statute of the Court of Justice of the European Union
Clark and Finnelly’s Reports

Case Law on UNCITRAL Texts

Common Market Law Review

Common Market Law Reports

Columbia Law Review

Columbia Journal of European Law

COM Documents: proposed legislation and other
Commission communications to the Council and/or the
other institutions, and their preparatory papers. Commission
documents for the other institutions (legislative proposals,
communications, reports, etc.)

(French) Conseil constitutionnel

(Italian) Consiglio di Stato

Cornell Law Review

Corporation

Corriere giuridico

(Ttalian) Corte costituzionale

Competition Policy International

Recueil Dalloz

Draft Common European Sales Law

Draft Regulation for a Common European Sales Law
Der Betrieb

Draft Common Frame of Reference

Digests

Diritto pubblico comparato europeo

Deutsche Notar-Zeitschrift

Document

Die Offentliche Verwaltung

Deutsches Steuerrecht

Dublin University Law Journal

Duke Journal of Comparative & International Law

Deutsches Verwaltungsblatt

exempli gratia (for example)
European Human Rights Law Review
European Law Reporter

xli



List of Abbreviations

E.L.Rev.
EAEC Treaty
EAS

EBLR

EBOR

EC

EC Treaty
ECFR
ECHR

ECtHR
ECJ

ECL

ECLR

ECR

ed(s).

edn.

EEC Treaty
EFTA
EGBGB

EGC
Einl.
EIOPA
EIRR
EJLS
ELJ
EP
EPS
ER
ERCL
ERPL
ESC
ESFS
ESMA
esp.
ET

et al.

xlii

European Law Review

Treaty establishing the European Atomic Energy Community
Europdisches Arbeits- und Sozialrecht

European Business Law Review

European Business Organization Law Journal

1. European Community, see also EEC; 2. Treaty establishing
the European Community, consolidated version, as amended
by the Treaties of Amsterdam and Nice, OJ 2002 C325/33, see
also EEC, EC Treaty, TEC and TFEU

Treaty establishing the European Community

European Company and Financial Law Review

1. European Convention on Human Rights; 2. European
Court of Human Rights

European Court of Human Rights

1. European Court of Justice, see also CJEU; 2. European
Competition Journal

European Company Law

European Competition Law Review

European Court Reports

editor(s)

edition

Treaty establishing the European Economic Community
European Free Trade Area

Einfithrungsgesetz zum Biirgerlichen Gesetzbuche
(Introductory Act to the German Civil Code)

European General Court

Einleitung (introduction)

European Insurance and Occupational Pensions Authority
European Industrial Relations Review

European Journal of Legal Studies

European Law Journal

European Parliament

Europejski Przeglad Sadowy

English Reports

European Review of Contract Law

European Review of Public Law

European Securities Comitee

European System of Financial Supervision

European Securities and Markets Authority

especially

European Taxation

and others

Intersentia



EU

EU Treaty
EUCST
EuGRZ
EUI

EuLF

EuR
Euredia
EuZA
EuZwW
EWCA Civ

EWHC
EWiR
EWS
FG
FIW

Fordham Int. L. J.
Fordham JCFL

FSAP
FSMA

G. it.

G.U.

Ga.]. Int'l &
Comp. L.
GBP

Geo. L. J.
German L.J.
GeS

GG

Giur. cost.
Giur. it.
GPR
GRUR
GuT
GWB

H.L.C.
Harv. L. Rev.

Intersentia

List of Abbreviations

1. European Union; 2. Treaty on European Union,
consolidated version, see also TEU, TFEU

see EU and TEU

European Union Civil Service Tribunal
Europdische Grundrecht-Zeitschrift

European University Institute

European Legal Forum

Europarecht

European Banking and Financial Law Journal
Europaische Zeitschrift fiir Arbeitsrecht
Europdische Zeitschrift fiir Wirtschaftsrecht
England and Wales Court of Appeal (Civil Division)
Decisions

England & Wales High Court Decisions
Entscheidungen zum Wirtschaftsrecht
Europdisches Wirtschafts- und Steuerrecht
Festgabe

Forschungsinstitut fiir Wirtschaftsverfassung und
Wettbewerb e.V.

Fordham International Law Journal

Fordham Journal of Corporate and Financial Law
Financial Services Action Plan

Financal Services and Markets Act
Giurisprudenza italiana

Gazzetta Ufficiale

Georgia Journal of International and Comparative Law

Great Britain Pound Sterling

Georgetown Law Journal

German Law Journal

Zeitschrift fir Gesellschafts- und Steuerrecht
Grundgesetz fiir die Bundesrepublik Deutschland (the
German Constitution)

Giurisprudenza costituzionale

Giurisprudenza italiana

Zeitschrift fiir Gemeinschaftsprivatrecht
Gewerblicher Rechtsschutz und Urheberrecht
Gewerbemiete und Teileigentum

Gesetz gegen Wettbewerbsbeschriankungen (German Act
Against Restraints of Competition)

Clark & Finelly’s House of Lords Reports New Series
Harvard Law Review
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List of Abbreviations

Hastings Int’] &
Comp. L. Rev.
HGB

HL

I.C.C.L.R.

i.e.

LL.J.

ICC

ICJ]

ICLQ

ICR

icw

id.

IFRIC

IFRS

IJEL

InfAusIR
intro.

IPRax

IStR

IVRA

J. Econ. Behav. &
Org.

J. Int’l Econ. L.
J. L. Econ. & Org.
J. Law & Econ.
J. Leg. Stud.
J.B.L.

JbJZ

JBL

JCE

JCLE

JCLS

JCP

JhJb

JURA
JuS
]Z

KB
KPP

xliv

Hastings International and Comparative Law Review

Handelsgesetzbuch (German Commercial Code)
House of Lords

International Company and Commercial Law Review
id est (that is)

Industrial Law Journal

International Chamber of Commerce

International Court of Justice

International & Comparative Law Quarterly

Industrial Cases Reports

in conjunction with

idem

International Financial Reporting Interpretations Committee
International Financial Reporting Standards

Irish Journal of European Law

Informationsbrief Auslinderrecht

Introduction

Praxis des Internationalen Privat- und Verfahrensrecht
Internationales Steuerrecht

Rivista internazionale di diritto romano e antico
Journal of Economic Behavior & Organization

Journal of International Economic Law

Journal of Law, Economics and Organization

Journal of Law & Economics

Journal of Legal Studies

Journal of Business Law

Jahrbuch Junger Zivilrechtswissenschaftler

Juristische Blaitter

Journal of Comparative Economics

Journal of Competition Law & Economics

Journal of Corporate Law Studies

1. Journal of Consumer Policy; 2. Juris-Classeur périodique
(la semaine juridique)

Jherings Jahrbiicher fiir die Dogmatik des biirgerlichen
Rechts

Juristische Ausbildung

Juristische Schulung

JuristenZeitung

Law Reports, King’s Bench (England and Wales)
Kwartalnik Prawa Prywatnego
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KSchG

LIEI
lit.
LeGes

LJ

LLP
LQR

Ltd.
MDR
Mich. L. Rev.
MJ
MJECL
MLR
NBW
NCPC
NGO
NJOZ
NJW
NJW-RR
No(s).

North Carolina

L. Rev.
Not.-Ass.
Nott.L.].
NSA

NuR
NVwZ
NZA
NZA-RR
NZG
NZM
OBA
OBGBI

OGH
0]
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List of Abbreviations

Konsumentenschutzgesetz (Austrian Consumer Protection
Act)

Legal Issues of Economic Integration

litera

Mitteilungsblatt der Schweizerischen Gesellschaft

fiir Gesetzgebung (SGG) und der Schweizerischen
Evaluationsgesellschaft (SEVAL)

Lord Justice; Lady Justice

Limited Liability Partnership

Law Quarterly Review

Company Limited by Shares

Monatsschrift fiir Deutsches Recht

Michigan Law Review

Maastricht Journal

Maastricht Journal of European and Comparative Law
Modern Law Review

Nieuw Burgerlijk Wetboek

Nouveau Code de Procédure Civile
non-governmental organisation

Neue Juristische Online-Zeitschrift

Neue Juristische Wochenschrift

Neue Juristische Wochenschrift — Rechtsprechungsreport
number(s)

North Carolina Law Review

Notarassessor (German junior notary public)

Nottingham Law Journal

Naczelny Sad Administracyjny (Supreme Administrative
Court, Poland)

Natur + Recht

Neue Zeitschrift fiir Verwaltungsrecht

Neue Zeitschrift fiir Arbeitsrecht

Neue Zeitschrift fiir Arbeitsrecht — Rechtsprechungsreport
Neue Zeitschrift fiir Gesellschaftsrecht

Neue Zeitschrift fiir Miet- und Wohnungsrecht
Osterreichische Bankwissenschaftliche Gesellschaft
Bundesgesetzblatt fiir die Republik Osterreich (Austrian
Official Journal [number/year])

Oberster Gerichtshof (Austrian Supreme Court of Justice)
1. published before 1 February 2003: Official Journal of the
European Community (year, series, document number/
page); 2. published since 1 February 2003: Official Journal of
the European Union (year, series, document number/page)
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List of Abbreviations

OJLS Oxford Journal of Legal Studies

0jZ Osterreichische Juristen-Zeitung

OLG Oberlandesgericht (German Higher Regional Court)

OSNC Orzecznictwo Izby Cywilnej Sadu Najwyzszego

OSNKW Orzecznictwo Izby Karnej i Wojskowej Sadu Najwyzszego

OSNP Orzecznictwo Izby Pracy, Ubezpieczen Spolecznych i Spraw
Publicznych Sadu Najwyzszego

(0N Orzecznictwo Saddw Polskich

0Ostz Osterreichische Steuer-Zeitung

OTK-A Orzecznictwo Trybunatu Konstytucyjnego; Zbiér Urzedowy,
Seria A

p(p)- page(s)

p.m. post meridiem

pt(s). point(s)

Pace Int'l L. Rev. Pace International Law Review

para(s). paragraph(s)

PECL Principles of European Contract Law

PEICL Principles of European Insurance Contract Law

PICL Principles of International Contract Law

PiP Panstwo i Prawo

plc public limited company

QB Law Reports, Queen’s Bench

QBD Law Reports, Queen’s Bench Division

QJE Quarterly Journal of Economics

QPC question prioritaire de constitutionnalité

RabelsZ Rabels Zeitschrift fiir auslindisches und internationales
Privatrecht

RCA Répertoire de contentieux administratif

RDCE Revista de Derecho Comunitario Europeo

RdA Recht der Arbeit

RdL Recht der Landwirtschaft

Rec. Dalloz Recueil Dalloz

Rec. Dalloz Recueil Dalloz Chronique

Chron.

Recital recital to the preamble of a legislative act of the EU

Reg Regulation

Rép. comm. Répertoire de droit communautaire

Rép. eur. Répertoire de droit européen

Resp. civ. e prev. Responsabilita civile e previdenza

RFDA Revue francaise de droit administratif

REDC Revue francaise de droit constitutionnel

RGD online Revue générale du droit online
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RGZ

Riv. Ital.

Dir. Pubbl.
Comunitario
RIW

R]
RJCA

RP
RPEiS
RTC
RTDciv.
RTD eur.
sC.

SavZRG (Germ.

Abt.)

SE

SEC

s(s).

SIC

SME

SN

SPE

sq.

$qq.

Stan. L. Rev.
Stat.L.R.
StudZR
suppl.
Syracuse J. Int’]
L. & Com.
TA

TC

TEU

Tex. L. Rew.
TFEU

TGI

TK
TS

Intersentia

List of Abbreviations

official report series of civil law cases before the German
Reichsgericht
Rivista italiana di diritto pubblico comunitario

Recht der Internationalen Wirtschaft — Betriebs-Berater
International

Repertorio de Jurisprudencia

Repertorio de Jurisprudencia de lo Contencioso-
Administrativo

Rules of Procedure

Ruch Prawniczy, Ekonomiczny i Spoteczny
Repertorio del Tribunal Constitucional

Revue trimestrielle de droit civil

Revue trimestrielle du droit européen

scilicet

Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte -
Germanistische Abteilung

Societas Europaea (European Company)

SEC documents

section(s)

Standing Interpretations Committee

small and medium-sized enterprises

Sad Najwyzszy (Supreme Court, Poland)

Societas Privata Europaea (European Private Company)
et sequente (and the following)

et sequentes (and the following, plural)

Stanford Law Review

Statute Law Review

Studentische Zeitschrift fiir Rechtswissenschaft
supplement

Syracuse Journal of International Law and Commerce

(French) Tribunal administratif

(Spanish) Tribunal Constitucional

Treaty on European Union, consolidated version

Texas Law Review

Treaty on the Functioning of the European Union,
consolidated version

(French) Tribunal de grande instance

Trybunal Konstytucyjny (Constitutional Court, Poland)
(Spanish) Tribunal Supremo
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List of Abbreviations

TSJ

U. Chi. L. Rev.
U. Pa. L. Rev.
U.S.

ucCcC

UGB

UK

UKHL

UKSC

UN

UPR

Utrecht L. Rev.
UVR

UWG

VCLT
VG
VIGH
vol(s).
VwGH

WAG

wir

WLR

WM

World Comp.
WpHG

WRP

WSA

WuW

Yale J. Int’1 L.
Yale L.J.

YEL

ZBB

ZESAR
ZEuP

ZEuS

ZEW

ZfA

xlviii

(Spanish) Tribunal Superior de Justicia

University of Chicago Law Review

University of Pennsylvania Law Review

1. United States; 2. United States Reports — Cases Adjudged
in the Supreme Court

Uniform Commercial Code

Unternehmensgesetzbuch (Austrian Commercial Code)
United Kingdom

UK House of Lords cases

UK Supreme Court cases

United Nations

Umwelt- und Planungsrecht

Utrecht Law Review

Umsatzsteuer- und Verkehrssteuer-Recht

Gesetz gegen den unlauteren Wettbewerb (German Act on
Unfair Competition)

Vienna Convention on the Law of Treaties
Verwaltungsgericht (German Administrative Court)
Verfassungsgerichtshof (Austrian Constitutional Court)
volume, volumes

Verwaltungsgerichtshof (Austrian Supreme Administrative
Court)

Wertpapieraufsichtsgesetz (German Securities Supervision
Act)

with further reference(s)

Weekly Law Reports

Wirtschafts- und Bankrecht

World Competition

Wertpapierhandelsgesetz (German Securities Trading Act)
Wettbewerb in Recht und Praxis

Wojewddzki Sad Administracyjny (Regional Administrative
Court, Poland)

Wirtschaft und Wettbewerb

Yale Journal of International Law

The Yale Law Journal

Yearbook of European Law

Zeitschrift fiir Bankrecht und Bankwirtschaft

Zeitschrift fiir Européisches Sozial- und Arbeitsrecht
Zeitschrift fiir Europdisches Privatrecht

Zeitschrift fiir Europarechtliche Studien

Zentrum fiir Europdisches Wirtschaftsrecht

Zeitschrift fiir Arbeitsrecht
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ZfBR

ZFR
ZfRSoz
ZfRV
G
ZGR
ZHR

ZIpP

VAN

ZOV

ZSR
ZVglRWiss
ZWeR
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List of Abbreviations

Zeitschrift fiir deutsches und internationales Bau- und
Vergaberecht

Zeitschrift fiir Finanzmarktrecht

Zeitschrift fiir Rechtssoziologie

Zeitschrift fiir Rechtsvergleichung

Zeitschrift fiir Gesetzgebung

Zeitschrift fiir Gesellschafts- and Unternehmensrecht
Zeitschrift fiir das gesamte Handelsrecht und
Wirtschaftsrecht

Zeitschrift fiir Wirtschaftsrecht

Zeitschrift fur das Juristische Studium

Zeitschrift fiir offene Vermogensfragen

Zeitschrift fiir Schweizerisches Recht

Zeitschrift fiir vergleichende Rechtswissenschaft
Zeitschrift fiir Wettbewerbsrecht
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