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  EDITORS ’  PREFACE     

 Dear readers, 
 Th e year 2017 has been a diffi  cult one for regional human rights protection 

in Europe. Th e Council of Europe (CoE) was put under fi nancial stress by 
the suspension of the Russian fi nancial contributions and the reduction of 
those from Turkey; the European Union (EU) was struggling with reforming its 
migration policy and proceeding with the crisis concerning the rule of law in 
Poland; and the Organization for Security and Cooperation in Europe (OSCE) 
under Austrian chairmanship, only aft er very diffi  cult political negotiations, 
appointed three key positions, among them the director of the Offi  ce of 
Democratic Institutions and Human Rights (ODIHR) and the Representative 
on Freedom of the Media. 

 All this and much more is analysed in the new  European Yearbook on 
Human Rights 2018  (EYHR). While the struggle for human rights and the critical 
review of topical human rights challenges have been at the core of the EYHR 
from its inception, the Yearbook itself underwent some important changes 
last year. From 2018 onwards, the EYHR will be published by Intersentia, 
which means that all contributions are now subject to a double-blind review 
procedure. Th is allows us not only to ensure the high academic standard of the 
EYHR, but to improve it still further. It should be noted that we, the editorial 
team, when selecting the fi nal contributions pay attention not only to the highest 
academic standard and gender balance, we also believe in  ‘ academic diversity ’ , 
encouraging, in particular, excellent young scholars to submit their contributions 
and publish them alongside renowned academics in the fi eld of human rights. 
Additionally, we consider the mutual informing between academia and practice 
as crucial to refl ect in a comprehensive way on human rights developments 
in Europe. Accordingly, as in previous years and complementary to academic 
debates, the EYHR 2018 provides the reader with fi rst-hand information from 
the inside of relevant institutions on the developments in the fi eld of human 
rights protection in Europe in 2017. 

 As in past years, the  European Yearbook  remains structured around current 
human rights challenges that the European institutions, namely EU, the CoE 
and the OSCE have been particularly confronted with in the year 2017. 
Additionally, there is one  ‘ Topic of the Year ’  and a part on  ‘ Other issues ’ . Finally, 
the EYHR 2018 includes nine book reviews of recent publications in fi elds 
relevant to human rights developments in Europe 2017. 
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 As  ‘ Topic of the Year ’  we, the editors, chose the ongoing rule of law, 
democratic and fundamental rights crisis in Poland. Coinciding with the EU 
Commission launching an infringement procedure against Poland regarding 
the Polish Law on the Supreme Court, Professor Miros ł aw Wyrzykowski, a 
renowned former judge of the Polish constitutional tribunal and academic, 
describes in his contribution,  ‘ Th e Vanishing Constitution ’ , the three acts of the 
dramatic constitutional crisis in Poland and provides a detailed and insightful 
account of the legal changes introduced which challenge the rule of law and 
the protection of fundamental human rights principles in Poland. 

 Th e next part of the book on human and fundamental rights developments 
in the EU is introduced by a review of the relevant jurisprudence of the Court 
of Justice of the European Union (CJEU) by Eva Radlgruber and Hans-Peter 
Folz. While the CJEU has dealt with a variety of important fundamental rights 
issues, its approach in 2017 seemed to remain ambivalent, leaving room for 
improvements,  inter alia , in the fi eld of asylum. 

 Migration and asylum have clearly been decisive topics in Europe 2017. 
Hence, the EYHR 2018 includes in total six related contributions, three of them 
in the EU section. First, Dana é  Coquelet ’ s contribution on resettlement and 
human rights is dedicated to the specifi c case of Syrian refugees resettled from 
Lebanon to Belgium. In her contribution, Coquelet not only analyses the fi ndings 
from her fi eld study on the expectations of Syrian refugees in Lebanon vis- à -vis 
Belgium as a resettlement country; she also analyses the Belgian resettlement 
scheme from a human rights perspective, touching upon crucial issues that 
might undermine the integration progress of resettled refugees. 

 Resettlement is considered one of the last remaining legal channels for 
people in need of protection to reach the EU where the closing of migratory 
routes, the establishment of extraterritorial asylum centres and the enhanced 
migration control cooperation with third states dominate the discussions about 
the future direction of the Common European Asylum System (CEAS). In light 
of thousands of people losing their lives in the Mediterranean, the physical 
access to protection and the meaning of the latter has been a topic of concern 
not only for the Member States (MS) and the European Commission. In 2017, 
the CJEU in  X and X v Belgium  and  A.S. v Slovenian Republic  and  Khadija 
Jafari and Zainab Jafari  had the opportunity to rule on the humanitarian visa 
for refugees and the deviation of common rules of the CEAS under extreme 
circumstances. However, as Lisa Heschl and Alma Stankovic fi nd in their 
contribution, ‘Th e Decline of Fundamental Rights in CJEU Jurisprudence 
aft er the 2015  “ Refugee Crisis ”  ’ , the Court missed opportunities in 2017 to 
provide a basis for changing the rules of the CEAS but rather contributed to the 
continuance of fundamental right breaches people seeking protection face on 
their dangerous journeys to the EU. Th e CJEU ’ s judgments are thereby in line 
with the securitisation approach dominating the discourse on migration and 
asylum in the EU. 
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 1   European Council Conclusions, 28 June 2018, Press Release, 421/18, 29.06.2018, available at 
http://www.consilium.europa.eu/en/press/press-releases/2018/06/29/20180628-euco-
conclusions-fi nal/, last accessed 18.07.2018. 

 As already mentioned, the physical access to the territory of the EU and 
its MS was a major topic of discussion in 2017 and still ranks high on the 
European agenda. In its Conclusions of 28 June 2018 the European Council 
reaffi  rmed the need to increase cooperation with third states and called on the 
Commission and the Council to explore the concept of regional disembarkation 
platforms. 1  Th e Council Conclusions support the externalisation strategies the 
EU and its Member States promoted in recent years. Hence, Mathilde Duha â  ’ s 
contribution  ‘ Th e EU Migration Crisis and the Human Rights Implications of 
the Externalisation of Border Control ’ , could not be more topical, providing 
the reader with an analysis of the human rights problems accompanying the 
EU-Turkey  ‘ deal ’  and the operations of the European Coast Guard Agency. 

 While migration and asylum clearly shaped the discussion in the EU, 
other important fundamental and human rights developments in the EU in 
2017 require our attention. In 2017 the Commission ’ s mid-term review of the 
 ‘ Framework for National Roma Integration Strategies up to 2020 ’  took place. 
Gregor Fischer in his contribution asks  ‘ Does the EU Framework for Roma 
Integration Promote the Human Rights of Romani Persons in the Union ?  ’ . In 
order to provide answers, Fischer supplements his analysis of the state of the 
implementation of the Framework with a case study on Austria to reveal factual 
and legal shortcomings of the European and national strategies for enhancing 
Romani equality at the local level. 

 While the results of the mid-term evaluation of the Framework for National 
Roma Integration Strategies were published in early 2018, no comparable 
document has been made publicly available for the evaluation of the EU 
Guidelines on the promotion and protection of freedom of religion or belief 
adopted in 2013. Adina Portaru thus dedicates her contribution to the question 
whether in the dawn of its 5th anniversary the implementation of the Guidelines 
is lagging behind and whether the EU itself is respecting its commitments 
in the area of freedom of religion and belief. 

 In the last contribution of the EU section, Th eodor Rathgeber shift s the 
perspective and analyses the stabilising role of the EU within the UN Human 
Rights Council (HRC), which fi nds itself in  ‘ troubled waters ’ . Not only did the 
US in June 2018 withdraw from the Council, the latter is also confronted with 
severe fi nancial constraints and ongoing criticism of its political bias. Th e EU in 
2017 has played a substantial and stabilising role in the activities of the HRC as 
Rathgeber shows by using the case of Syria as an example. 

 From the EU level, the EYHR now turns to relevant human rights 
developments at the CoE level. As in the previous Part, the CoE Part begins 
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with a review of the jurisprudence of the European Court of Human Rights 
(ECtHR) 2017 by Stefan Kieber. Although 2017 saw a reduction of the number 
of pending applications to the lowest level since 2004, the Court is still 
confronted with a massive workload, challenging its eff ective functioning. In 
order to prevent a deadlock hanging like the sword of Damocles over the Court, 
David Reichel and Jonas Grimheden suggest a better understanding of the 
structural issues contributing to the Court ’ s situation by examining human 
rights violations found by the Court from a statistical perspective. While 
statistical records of the case law of the Court are accessible through the 
HUDOC database, Reichel and Grimheden focus on repetitive cases deriving 
from structural and common problems at the national level and the techniques 
the Court has developed to address them. 

 One approach to reduce the workload of the Court is to increase and 
deepen the dialogue between the highest national courts and the ECtHR since 
dialogue will smooth the cooperation between the ECtHR and domestic judges, 
thus enhancing mutual understanding and eventually reducing future cases. 
Lize R. Glas in her contribution, however, analyses the legal boundaries of such 
a deepened dialogue about a Strasbourg judgment from diff erent perspectives, 
namely the perspective of the Court and the domestic perspective of eleven 
domestic legal orders. 

 Th e  Yukos  case is the best example that there is a need to strengthen the 
dialogue between the ECtHR and national highest courts. Kanstantsin 
Dzehtsiarou ’ s and Filippo Fontanelli ’ s contribution deals with the fi nding of the 
Russian Constitutional Court that the implementation of the  Yukos  judgment of 
the ECtHR was incompatible with the Russian Constitution and the judgment 
impossible to execute. 

 Whereas the relationship between the ECtHR and national courts is of 
crucial importance, its relationship with the CJEU is decisive for the unity of 
human rights protection in Europe since both may have to deal with comparable 
human and fundamental rights violations. In order to ensure the coherence 
and consistency between the CJEU and the ECtHR, Article 52(3) Charter of 
Fundamental Rights of the European Union (CFREU) foresees that the CJEU is 
bound by the interpretation of case law by the ECtHR for corresponding rights 
in the ECtHR. Joyce De Coninck in her contribution  ‘ Th e Impact of ECtHR 
and CJEU Judgments on the Rights of Asylum Seekers in the European Union: 
Adversaries or Allies in Asylum? ’  argues, however, that in the highly politicised 
fi eld of migration, a lack of coherence in the judgments of the two Courts can 
be found. Ultimately, the divergencies could detrimentally aff ect the principles 
of legal certainty and legitimate expectations of those seeking relief before 
either of the Courts, as well as the eff ectiveness of protection and ultimately, the 
institutional legitimacy of both Courts. 

 Elspeth Guild and Vladislava Stoyanova also dedicate their contribution to 
the fi eld of migration. However, they approach current discussions about the 
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arrival of migrants through a diff erent human rights lens, namely from the 
perspective of the right to leave any country. More concretely, they examine 
the  right to leave a state under international and European human rights law 
and question the legality of various eff orts to make the right to leave any country 
dependent on a right of entry to another country. 

 Th e next contribution, by Mathieu Leloup, shift s the focus in the fi eld of 
migration to the most vulnerable: children. In times where children are 
separated from their parents and detained in special facilities, Leloup ’ s 
approach to revitalise the principle of the best interests of the child in expulsion 
cases is of crucial importance. Of similar topicality is the contribution of 
Claudia V. Elion dealing with the relationship between religious extremism and 
human rights in the case law of the ECtHR and the tensions between counter-
terrorism measures and human rights. 

 Th e last contribution in the CoE part, by Agnieszka Szklanna, concerns 
questions related to the delays in implementation of ECtHR judgments. While 
CoE members have an obligation to execute the judgments of the ECtHR 
and the Committee of Ministers is in charge of supervising this execution, 
there are still some 7,500 cases that the Committee of Ministers is currently 
supervising. Szklanna in her contribution focuses on the implementation of 
ECtHR judgments related to electoral issues due to their political and legal 
importance. 

 While before 2014 the OSCE ’ s death was proclaimed on a regular basis, 
in particular, its Special Monitoring Mission (SMM) to Ukraine and its election 
monitoring missions worldwide contributed to the recovery of its reputation 
and weight at the international level. Nevertheless, despite this general revival 
of the OSCE, in the area of fundamental freedoms and human rights, its human 
dimension is still struggling to maintain its relevance. Jean P. Froehly in his 
contribution reviews the reform process of the human dimension mechanism 
and recommends a comprehensive reform proposal including a new  ‘ OSCE 
Human Dimension Implementation Review Mechanism ’  (IRM). 

 As has been mentioned above, the EYHR aims to bring together academics 
with experts from the fi eld. Th e subsequent contribution by Christian Strohal 
complements the article by Froehly providing an insight to the developments 
of the human dimension in 2017 from the view of the Austrian chairmanship. 
When Austria took over the chairmanship from Germany in 2017, the OSCE 
participating states had been unable to agree on human dimension decisions 
for three years in a row. Strohal in his contribution provides an overview of 
the challenges the Austrian chairmanship faced and the results that have been 
achieved, allowing for a rather more positive outlook and better prospects 
for the human dimension of the OSCE than for calls proclaiming the  ‘ end of 
human rights ’ . 

 One of the achievements of the Austrian chairmanship was the appointment 
of a new director of ODHIR aft er lengthy political negotiations. ODHIR 
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provides support, assistance and expertise to participating States and civil 
society to promote democracy, rule of law, human rights, tolerance and non-
discrimination. However, new communication technologies and techniques 
challenge the way international institutions and organisations communicate 
about human rights and fundamental freedoms. Katarzyna Gardapkhadze 
and Gareth Davies in their contribution discuss the urgent need and 
possible ways for international organisations to communicate more eff ectively, 
to be able to show to ordinary people that human rights and fundamental 
freedoms are indispensable in their lives, and thereby to strengthen public 
support for those rights and freedoms. 

 Modern technologies and new ways of communications were also crucial for 
the topics of the subsequent two articles on the rise of populism and the  # MeToo 
movement. Ajla van Heel and Jacopo Leone in their contribution use four case 
studies on Italy, France, Poland and the Netherlands to assess the impact populist 
parties and their agendas have on gender equality and women ’ s rights across 
the OSCE region. Th ey compare the political agendas and narratives of populist 
parties in the selected countries on gender equality and women ’ s rights issues, 
with the aim of identifying consistent patterns, possibly highlighting concerns 
and recommendations to be taken into consideration in future eff orts to promote 
more inclusive and equal democratic societies. Ewa Sapiezynska and Johanna 
Pruessing subsequently dedicate their contribution to  # MeToo and how a digital 
social movement can give agency to the victims and impact the structural level. 
Th eir focus is thereby on the impact the  # MeToo campaign has had on women ’ s 
human rights in the OSCE region, both  de facto  and  de jure . 

 Th e EYHR deals with human rights developments within the major 
European institutions. However, room is also given to human rights protection 
at the national level. In the fi nal part dedicated to  ‘ Other Issues ’ , Monika 
Mayerhofer sheds light on the national human rights protection framework in 
Ukraine, by focusing on the role of the Ukrainian Parliament Commissioner 
for Human Rights as a complementary instrument to foster human rights at 
the national level. 

 Th e editors of the Yearbook representing the three Austrian human rights 
centres and the European Inter-University Centre for Human Rights and 
Democratisation (EIUC) in Venice would like to acknowledge the crucial 
fi nancial support of EIUC to this publication. We further would like to thank the 
ODIHR and the EU Fundamental Rights Agency for the excellent cooperation 
and the submission of contributions by their collaborators. A double-blind 
review process requires a lot of commitment; accordingly, we would like to 
express our gratitude to all reviewers within and beyond the Scientifi c Advisory 
Board for their valuable work. Th e review process was organised by Lisa Heschl 
and Philip Czech, who deserve special thanks. Many thanks go further to 
Reinmar Nindler, who was in charge of the book reviews and to Manuela Rusz, 
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who took care of the formatting and harmonisation of the articles. Without their 
precious help, the EYHR 2018 would not have been possible in the same 
form. Finally, particular thanks go to Tom Scheirs and Rebecca Moff at from 
Intersentia for their cooperation in publishing this volume. 

 We hope that reading this Yearbook, which is unique in its focus and vocation, 
will not only help to better understand the rich landscape of the European 
regional human rights system but will also stimulate discussion and critical 
thinking about human rights developments, eventually encouraging some 
readers to submit contributions to the next edition of the European Yearbook 
on Human Rights. 

 Graz, Salzburg, Venice, Vienna  –  June 2018 
 Wolfgang Benedek, Philip Czech, Lisa Heschl, 

Karin Lukas and Manfred Nowak 
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