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   PREFACE    

 Th rough time European labour law has acquired a signifi cant place in both 
European law and national law systems. For persons working in a Member 
State other than where they live or where they worked before, or for service 
providers, it has a large impact. But it also has a large impact for the  ‘ immobile ’  
EU citizens, although this is less visible: e.g. in situations of discrimination on 
the basis of sex or age; in case of transfer of the enterprise in which they work, 
for their working time, and for health and safety. 

 European labour law is not always visible for those not familiar with it. Th is 
is due to the fact that considerable parts of this law have been implemented 
in national law. Yet, as national implementation law has to be interpreted in 
the light of the directive concerned, these EU instruments remain very relevant. 
Moreover, European labour law is infl uenced by other parts of European law 
and, for a good understanding of European labour law, the interaction between 
national and EU law needs thorough explanation. European labour law is also 
infl uenced by sources of international law, in particular principles derived from 
the instruments of the Council of Europe. We will discuss this in Chapter 1. 

 Th e Court of Justice has given specifi c attention to the development of 
some areas of social policy, in particular free movement of workers and equal 
treatment of men and women. In the latter case it transformed a provision 
from  ‘ a market making vehicle to a vehicle with market correcting potential ’ , 1  
i.e. from a rule that was meant to prevent distortion of competition to a rule 
that was meant to improve the working and living conditions.  ‘ Th e social 
policy cases, with their direct impact on individuals, presented the Court with 
the opportunity to develop important principles, such as the direct eff ect of 
directives and even general principles of law. ’  2  

 However, the Court has met more criticism when it has had to balance 
the interests of national labour law and the principles of the single market. 3  
An  example is the  Laval  judgment, 4  and also some cases on collective 
redundancies, e.g. the  Alemo-Herron  case (see further Chapter 6). 5  Th is history 
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of developing social policy, with its specifi c roles for Union legislature, Member 
States, Court of Justice and social partners is the story of this book. 

 European labour law has changed national labour law by increasing and 
improving the protection of workers, which diff ers from Member State to 
Member State, since it depends on the structure and contents of the domestic 
systems. It has had a signifi cant impact on the position of workers, e.g. working 
time, health and safety, equal treatment on various grounds, including sex, 
sexual orientation, age, handicap, protection of social security rights of mobile 
persons and free movement of workers. 

 Th ere are also tensions between European and national labour law, since 
it is a product of the interaction of several, sometimes contradicting interests. 
Freedom to exercise economic rights may limit the granting or exercising 
of social rights considerably. An example is the area of posting, where 
requiring service providers to pay cross-border posted workers equally to 
national workers was not required, since that would infringe the freedom of 
services too much. In line with this priority given to freedom of services, the 
Court of Justice also restricted the right to strike of trade unions to pursue equal 
wages for posted workers. 

 However, as said, European labour law is the result of the interaction 
of diff erent views, interpretations, activities and interests, including those 
of the Member States, the EU Institutions and the social partners  –  and this 
means that it never remains static. Indeed, as we will see in Chapter 2, the 
views on the remuneration of posted workers have changed recently. 

 Th e objective of this book is to give a thorough insight in European labour 
law and its development, the tensions underlying it, and the impact on inter 
alia national labour legislation and case law of national courts. 

 In view of these diff erent dimensions of European labour law, we felt that 
a cross-national approach was needed to do justice to them. For that reason, 
authors from diff erent European countries were invited to contribute to this 
book by writing their own chapters, with an open eye for the various national 
perspectives including their own. Th is has the advantage that references to 
literature are not mainly to sources in one or more country, but show more 
diversity. We are aware that authors have to make a selection of national issues 
and sources, but we think that the present result shows more diversity than is 
oft en found in this type of handbook. 

 Involvement of so many authors, experts in their fi elds, inevitably goes 
with diff erences in approach and style. We think that this refl ects the diversity 
of European labour law and might indeed be instructive for readers to get a 
grip on this dynamic fi eld. 

 Th e book is structured as follows. Aft er Chapter 1, in which an overview of 
the sources and instruments of European labour law is given, Chapter 2 goes on 
to look at on the free movement of workers and persons, an area that is within 
the exclusive competences of the EU legislature. It shows the interpretation 
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of this area by the Court of Justice, which has given full room for free 
movement, but it also shows the reactions of the Member States. Th e chapter 
also discusses the interaction with the freedom to provide services, showing the 
large impact of the internal market freedoms on European labour law. 

 Chapter 3 deals with an area of law that is relevant beyond cross-border 
situations: equal treatment law. EU law has been highly infl uential in this area 
and the Court of Justice has contributed substantively to this. We will see that 
there can be important diff erences in the interpretation of the EU provisions, 
depending on which equal treatment ground is concerned. 

 Chapter 4 is also not limited to cross-border situations; it concerns the 
impact on fl exible working relationships. Although this area of European labour 
law could also be discussed as a form of discrimination, we have chosen to 
devote a separate chapter to this subject. Aft er all, the European rules on fl exible 
work involve more than equal treatment alone. Another distinctive feature is 
that most of these rules are created by agreements of social partners. Th erefore, 
we consider it a specifi c area with its own dynamics. 

 Chapter 5, on collective bargaining, concerns the interaction of two main 
actors  –  i.e. trade unions and employers ’  organisations  –  and the specifi c rights 
each of these organisations have and how they make use of them. Insight into 
this interaction and into the framework and political reality in which this takes 
place, is of extreme importance for the development of European labour law. 
A major element of this chapter is the possibility to conclude agreement at 
the EU level; these may be of several types, including agreements that can be 
implemented by EU instruments. 

 Th e restructuring of enterprises is discussed in Chapter 6. Here we see the 
confl ict of economic rights and interests on the one hand and social rights 
and interests on the other. Th is area has a large impact on national legislation 
of the Member States. Sometimes it might even be overlooked that these 
rules are of European origin. However, for the interpretation of these rules 
and the understanding of possible developments, insight into the original is 
essential. 

 Th e participation of employees ’  organisations in decision making in 
enterprises is the subject of Chapter 7. Th ese rights can to some extent reconcile 
economic and social interests; as we will see this works out quite diff erently, 
depending on the national context. 

 Chapter 8 deals with health and safety and working time. Health and safety 
is already an  ‘ old ’  area where the social action programmes of the European 
Commission of the 1970s have been elaborated in numerous instruments. Th e 
chapter shows how EU legislation takes account of diff erences between national 
legislations and leaves Member States to fi nd their own solutions, thus letting 
enforcement remain an uncertain issue. It also shows that at the EU level there 
can be very serious discussions on whether EU legislation in these fi elds is 
possible and desirable. 
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 Th e last chapter, Chapter 9, makes a crosscutting analysis of how the actors 
interact and may interact in the various fi elds, within the legal and political 
EU framework. Building on the preceding chapters, it considers the room for 
(diff erent) choices and explores possible scenarios for further developments. In 
this chapter in particular, the overarching approach of this book comes to the 
fore: to fathom European labour law and its development as a dynamic product 
and process of the interaction of myriad interests of various actors. 

 Th e book is meant for readers who want to get acquainted with the major 
topics of European labour law, but also for those who want to gain a further 
insight in the area. For this purpose we are glad that we were able to involve so 
many eminent experts, from a large number of Member States, to describe the 
topic of their chapter, but also to give their views and to theorise on the topic, 
and mention very interesting sources for further reading. We also benefi tted 
from their views on chapters other than their own. 

 Our aim was for a handbook comprehensively dealing with all important 
areas of labour law, written from several perspectives by experts, but within a 
restricted number of pages. We hope that we have succeeded in our objectives. 
Comments for further developing these are very welcome. 

 Teun Jaspers 
 Frans Pennings 

 Saskia Peters  
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