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Intersentia v

   FOREWORD    

 Like many other EU regulations, Article 75 of the Succession Regulation 
contains rules which clarify the relationship between the Regulation and existing 
multilateral and bilateral conventions. 

 Th e Regulation prevails on existing multilateral and bilateral conventions 
between the Member States. Th is solution is understandable because it is the 
only way to create a uniform international succession law between the Member 
States. Th e only exception is the Hague Convention of 5 October 1961 on the 
Confl icts of Laws Relating to the Form of Testamentary Dispositions. Th e 
provisions of this Convention apply, instead of Article 27 of the Succession 
Regulation, with regard to the formal validity of wills and joint wills. Th e 
implications of the prevalence of the Regulation are not too signifi cant because, 
besides some bilateral treaties, the Convention of 1961 is the only important 
convention on international succession law. Th e Hague Convention of 
2 October 1973 concerning the International Administration of the Estates 
of Deceased Persons was only ratifi ed by the Czech Republic, Portugal and 
Slovakia. Other conventions such as the Convention of 16 May 1972 on the 
Establishment of a Scheme of Registration of Wills and the UNIDROIT 
Convention of 26 October 1973 providing a uniform law in the form of an 
international will, deal with substantive succession law which is not covered 
by the Regulation. 

 As to treaties between Member States and third States, a distinction is to 
be made between treaties concerning recognition and enforcement of foreign 
decisions and treaties concerning jurisdiction and applicable law. Although the 
fi rst category covers decisions in succession matters, they do not confl ict with 
the Succession Regulation, which is limited to the recognition and enforcement 
of decisions of the Member States. Th e second category confl icts with the 
Succession Regulation, but the Regulation does not aff ect the application of 
such treaties. Th ey prevail on the Regulation. Th is solution is nothing more 
than the application of an important rule of international law, namely  pacta 
sunt servanda  as enshrined in Article 351 Treaty on the Functioning of the 
European Union. 

 Until now, it has not been easy to get an overview of all the treaties concluded 
by the Member States with third States. It has been even more diffi  cult to 
gain an insight into the application of those treaties in the contracting 
States. Th ese challenges were the driving force behind a working conference 



Intersentia

Foreword

vi

organized in Augsburg on 23 and 24 November 2017 by Prof. Anatol Dutta and 
Prof. Wolfgang Wurmnest, under the auspices of the Universities of Augsburg 
and Munich. An important merit of this book is that it includes a compilation 
of all treaties concluded by selected Member States with third States and their 
English translations, which provide a very convenient tool to make the treaties 
themselves accessible to a wider readership. It is surprising to see that some of the 
selected Member States have no treaties with third States, for example Belgium, 
as the treaties with Switzerland of 29 April 1959 and with the United Kingdom 
of 2 May 1934 only deal with recognition and enforcement and therefore do not 
confl ict with the Succession Regulation. Other Member States have very few 
treaties, such as France and Italy, whereas the Czech Republic and Slovakia have 
many, since the former Czechoslovakia concluded treaties with a large number 
of third States. 

 Th e scope of this book is much broader than a compilation and translation 
of those treaties. It includes contributions based on the presentations given by 
distinguished speakers at the Augsburg conference and it brings the project 
to fruition with a report by Prof. Dutta, who analyzes the treaties from the 
perspective of the European Union, and a comparative report by Prof. Wurmnest 
who off ers a policy perspective. Th e contributions analyze the background of the 
treaties and we learn that, in some cases, they were meant to end the capitulation 
regimes. Th ose treaties introduce equal treatment concerning jurisdiction, but 
in order to facilitate commerce and to off er some protection to the citizens of 
the contracting States, the confl ict rules use nationality as a connecting factor. 
Other treaties focus on the establishment of consular relations or regional 
cooperation. 

 From the perspective of the Succession Regulation, the contributions identify 
many frictions between the harmonized procedural rules of this Regulation and 
the Conventions with third States. Further, the Regulation and the treaties do 
not always have the same scope of application, since some treaties are limited to 
movable or immovable successions. Nationality is used as connecting factor and 
choice of law is excluded. From a European perspective, there are few arguments 
to uphold the treaties because they hamper a uniform international succession 
law. At fi rst sight, the best solution would be to denounce the treaties, or to at 
least bring them in line with the Succession Regulation. However, the book is 
not one sided and it discusses the application and interpretation of the treaties 
in third States. Here we learn that a large number of the treaties in question 
are still aligned with the private international law of those third States and that 
denunciation or attempts to renegotiate the treaties could have an impact on the 
relationship between Member States and third States. It seems that the treaties 
will be part of international succession law for a long time. 
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Foreword

 I am very proud to write the foreword for this unique and fascinating book 
which off ers a cosmopolitan perspective. It covers an almost virgin territory and 
enables a wide readership to gain an insight into an underestimated part of the 
Succession Regulation. Th e high quality of the contributions makes this book a 
work of outstanding scholarship in the fi eld of comparative private international 
law. It off ers guidance for academics and practitioners and will stimulate and 
facilitate further comparative research. 

 Walter Pintens  
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