INVESTIGATING WAR CRIMES IN THE FORMER YUGOSLAVIA WAR
1992-1994



A number of annexes to this book are available online at http://intersentia.com/
investigating-war-crimes-in-the-former-yugoslavia-war-1992-1994.html.



INVESTIGATING WAR
CRIMES IN THE FORMER
YUGOSLAVIA WAR 1992-1994

The United Nations Commission
of Experts Established Pursuant to
Security Council Resolution 780 (1992)

M. CHERIF BASSIOUNI

m intersentia

Antwerpen - Cambridge



Intersentia Ltd

Sheraton House | Castle Park

Cambridge | CB3 0AX | United Kingdom
Tel.: +44 1223 370 170 | Fax: +44 1223 370 169
Email: mail@intersentia.co.uk
www.intersentia.com | www.intersentia.co.uk

Distribution for the UK and Ireland:

NBN International

Airport Business Centre, 10 Thornbury Road
Plymouth, PL6 7 PP

United Kingdom

Tel.: +44 1752 202 301 | Fax: +44 1752 202 331
Email: orders@nbninternational.com

Distribution for Europe and all other countries:
Intersentia Publishing nv

Groenstraat 31

2640 Mortsel

Belgium

Tel.: +32 3 680 15 50 | Fax: +32 3 658 71 21
Email: mail@intersentia.be

Distribution for the USA and Canada:

International Specialized Book Services

920 NE 58th Ave. Suite 300

Portland, OR 97213

USA

Tel.: +1 800 944 6190 (toll free) | Fax: +1 503 280 8832
Email: info@isbs.com

Investigating War Crimes in the Former Yugoslavia War 1992-1994. The United
Nations Commission of Experts Established Pursuant to Security Council
Resolution 780 (1992)

© M. Cherif Bassiouni 2017

The author has asserted the right under the Copyright, Designs and Patents Act 1988, to be identified
as author of this work.

No part of this book may be reproduced, stored in a retrieval system, or transmitted, in any form,
or by any means, without prior written permission from Intersentia, or as expressly permitted by
law or under the terms agreed with the appropriate reprographic rights organisation. Enquiries
concerning reproduction which may not be covered by the above should be addressed to Intersentia
at the address above.

Cover photograph: Mass Grave Exhumation at Gornji Vakuf, 1992-93.

ISBN 978-1-78068-503-8
D/2017/7849/72
NUR 824

British Library Cataloguing in Publication Data. A catalogue record for this book is available from
the British Library.



CONTENTS

Dedication . ..... ..o xiii
About this BoOk. .. ... XV
About the Author .. ... .. xix
Acknowledgement. ... ... ... xxi
Table of Abbreviations. ....... ..o xxiii
Table of AULROTIEIES .. .o vttt xxvii
Chapter L.
Background on the Conflict in the Former Yugoslavia..................... 1
L1 Introduction . .........c.oueiueinnii e 1
L2 Barly History....... ..o 8
1.3 The Balkan Wars and the First World War.......................... 13
1.4 The Second World War and Post War Years......................... 14
1.5 The ConflictatIssue ....... ..ottt 26
1.6 Chronological Involvement of Warring Factions..................... 38
1.6.1 Slovenia (27 Juneto 7 July 1991) . ..., 39
1.6.2 Croatia (22 July 1991 to 3 January 1992) . ..................... 40
1.6.3 BiH (4-6 April 1992 - End of Conflict)....................... 41
1.7 Warring Parties and Paramilitary Groups .......................... 43
1.8 Prevailing Policies of the Conflict............... .. .. .. ... ... 46
1.8.1 “Ethnic Cleansing” ............oiuiiiitiiiiiiinineenn.. 47
1.8.2 Rapeand Sexual Assault .......... ... ... ... it 52
1.8.3 Indiscriminate Targeting of Cities and Civilians............... 54
1.8.4 The Prevention of Delivery of Humanitarian Aid .............. 56
1.8.5 Prison Camp. . ...counnunnnni e 57
1.8.6 MassGraves . ... ...ttt 58
L9 Conclusion .......o.utinuti i e 59
Chapter II.
Some Pictorial Descriptions. ............... ... ... ... i 61

Intersentia v



Investigating War Crimes in the Former Yugoslavia War 1992-1994

Chapter III.
An Overview of the Realpolitik and the Workings of the Commission
Of BXPEItS . . oottt

3.1 Historical International Precedents ................................
3.2 Early Political Impediments to the Application of ICL, IC] and

Accountability Initiatives. ... i
3.3 'The Many Factors Affecting the Separate Pursuit of a Political

Settlement and the Investigation and Gathering of Evidence of

War Crimes and Crimes Against Humanity.........................
3.4 The Commission of Experts and Bureaucratic Roadblocks ............
3.5 The Irony of False Assumptions ..............cooiiiiiiine....
3.6 Owen’s Moral Blameworthiness Realpolitik Proposition.............
3.7 Realpolitik Follows to the Commission of Experts to the ICTY .......
3.8 EndoftheConflict......... ... .. .. i

Chapter IV.
Precedents Leading to United Nations Security Council Resolution 780

Chapter V.
The Commission of Experts’ Establishment and Processes...............

5.1 The Commission’s Establishment............................ ...,
5.2 Mandate and Composition. . ...........oiiiiiiiiiii i,
53 Finances.............iiiiiiiii
54 Working Methods ...
5.5 Data Gathering by the Commission Secretariat and the Rapporteur
for the Gathering and Analysis of Facts............................
5,51 VideoArchive ........... ... ... ... i
5.52 IHRLIDatabase............c..oiiiiiiiiiiiiiiinn.
5.5.3 Appraisal of Data-Gathering Efforts . .......................
5.54 Assessment of Information Received........................
5.6 Reports from GOVErnments . ..............ouueenueenneenuennnennn
5.7 Reports from UN Bodies and Intergovernmental Organizations. ... ..
5.8 Reports from NGOS .. ..ottt
59 MediaSources ....... ..o
5.10 The Commission’s On-Site Investigations..........................
5.10.1 Mass Grave Exhumation in Ovéara/Vukovar ................
5.10.2 Mass Grave Exhumation in Pakracka Poljana................
5.10.3 Rape and Sexual Assault Investigation ......................
5.10.4 Radiological Investigation in UNPA Sector West .............
5.10.5 Battle of Dubrovnik Investigation ..........................

vi Intersentia



Contents

5.10.6 Investigation of Ethnic Cleansing in Prijedor ................
5.10.7 Investigation of the Medak Pocket............... ... ... ..
5.11 Investigations Conducted by Seconded Government Personnel on
Behalf of the Commission of Experts. ...............ooooiiin...
5.12 The Commission of Experts’ Reports. ............c..oooviuiinonn ...
5.12.1 FirstInterim Report .............. .. o i i
5.12.2 Second Interim Report............coiiiiiiiiiinnn...
5.12.3 Final Report . .......ouiiii
5.13 The Commission’s Termination. ..............cooiiiiiino....
5.14 Conclusion and ASSeSSIMENt. . ... ..vvuttttte i

Chapter VI.

Final Report of the Commission of Experts Established Pursuant to
Security Council Resolution 780 (1992) and Annex Summaries and
Conclusions . .......... i

I.  Mandate, Structure and Methodsof Work .........................
A Mandate .. ...
B. Composition...... ... .o i
C. Internal Working Methods ......... ... ...,
D. Funding of the Work of the Commission......................

E. Coordination and Cooperation with Other Bodies and
Organizations. . ....... ..o

o2

Investigation Methods Employed by the Commission...........
1. Collection and analysis of information.....................
2. Investigative missions ........... ... ...l

3. Information gathering on behalf of the Commission by
certain GOVErnments . ..............ouvuiuinanannnnnn...
4. Confidentiality of information............................
Plan of Work of the Commission....................cooo....
Conclusion of the Work of the Commission ...................
Acknowledgements. .......... ... i
. Natureofthe Report......... ...,
II.  Applicablelaw. ...
A. International/Non-International Character of the Conflict ......

B. Grave Breaches of the Geneva Conventions of 1949 and

Protocols Tand II. ... ... ...
Customary International Law of Armed Conflict...............
Command Responsibility ................ ... ...
Superior Orders. ...... ..ot
Reprisals. ... ..o
Interference with Humanitarian Aid Convoys .................
Crimes Against Humanity ........... ... .. ...t

TTEO

ZTOEEYO

Intersentia

vii



Investigating War Crimes in the Former Yugoslavia War 1992-1994

1. Armedconflict ......... ... .. . i 188
2. Protected Persons ...........oiiiiiiiiii i 189
3. Acts constituting crimes against humanity ................. 190
4. Widespread and systematic nature of theacts............... 191
L Genocide.........oiiiii e 192
1. The extent of destruction ofagroup ....................... 193
2. Thegroups protected ......... ...t 194
3. Intent. ..o 195
4. Acts constituting the crime of genocide . ................... 195
5. Punishableacts ........... .. ... i 196
6. Culpability....... ... .o 196
7. 'The statute of the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations
of International Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991............... 197
J.  Legal Aspects of Rape and Other Sexual Assaults............... 197
ML General Studies . ...t e 200
A. The Military Structure of the Warring Factions and the
Strategies and Tactics They Employ............ ... ... ... ... 200
B. “Ethnic Cleansing” ............ooiutiiiiiiiininenn.. 206
I'V. Substantive Findings. ... 213
A.  The Study of Opstina Prijedor, a District in North-Western
Bosnia: Alleged Genocide and Massive Violations of the
Elementary Dictates of Humanity . ........................... 213
1. General description ............ccoiiiiiiiiiiiiieann 213
2. Serbs take power on 30 April 1992.......... ... ...l 214
3. Immediate consequences of the Serbs taking power.......... 215
4. The major Serbian military operations in the district ........ 216
5. Concentration camps and deportations .................... 217
6. The strategy of destruction .................ooiiiiinin... 218
7. 'The general lack of protection for non-Serbs ................ 219
8. Responsibility ....... ... . i 219
9. Conclusions . .........oiuiiiiiii 220
B. The Battle and Siege of Sarajevo....................... ... . ... 220
1. Structure and location of forces in and around thecity....... 221
2. Location and nature of the artillery........................ 222
3. Frequencyofshelling......... ... ..., 222
4. Systematic shelling of specific targets ...................... 223
5. Patterns of random shelling ............. ... ... ... ..., 223
6. Link between shelling activity and political events........... 223
C. Sarajevo Investigation............... ... ... ... 225
D. Medak Pocket Investigation ............. ..., 229
viii Intersentia



Contents

E. Detention Facilities............. ... 231
1. Bosnian Government camps..............c.oiiiiiiiiiiia.. 233
2. Bosnian-Croat, Croatian Defence Council, Croatian
Government and Croatian Army camps. . ............oue... 233
3. “Bosnian Serb Republic” camps ............. .. ... .. ... 233
F.  Rape and Other Forms of Sexual Assault...................... 237
1. Rape and sexual assaults study: the Commission’s database. .. 238
2. Pilotstudyonrape ... 239
3. Rape and other forms of sexual assault: interviewing
victims and Witnesses. . ........uuiuiiit i 239
G, Mass GravesS . . ...ttt 245
H. Investigation of Grave Sites at Ov¢ara near Vukovar (UNPA,
Sector East, Croatia) . ........oouuniiin i 247
I.  Investigation of Grave Sites near Pakracka Poljana (UNPA,
Sector West, Croatia) . ....covitue it 250
J.  Destruction of Cultural Property............................. 252
K. Dubrovnik Investigation ................... ... .. ... . ... 255
L. Radiological Investigation (UNPA, Sector West) ............... 257
V. General Conclusions and Recommendations....................... 257
Annex Summaries and Conclusions ......... ..., 263
Annexes [ -L.C. ... 263
AnnexII - Rape: ALegal Study ........... ... ... ... . oL 263
Annex III - Military Structure, Strategy and Tactics of the Warring
Factions....... ... 264
I Introduction..............coiiiiiiiii i, 264
II. Summaryand Conclusions.......... ..o, 265
Annex ITILA - Special Forces . ... 277
L Introduction..............ooiuiiuiiiiiiiiii ., 277
A. Methodology .......... ... .o i 279
B. Brief military history ......... ... ... . i 280
C. Summaryanalysis........ ... ... . i 281
D. General observations .............c.ooiiiiiiiiiiiiin.. 285
Annex IV - The Policy of Ethnic Cleansing ............ ..o 287
L Introduction..............eoiuiiuiiiii ., 287
II. EarlyHistory ...........oo i 288
III. The Balkan Wars and the World Wars ........................ 290
IV. PreludetotheBreakup............ ..., 291
V. The Current Conflict. ... 292
VI. The “Ethnic Cleansing” Campaignin BiH..................... 293
VII. The Attackon Zvornik....... ... ..., 296
Annex V- Prijedor ............. i 297
I General Description ...........c.ouiiiiiiiiiieiniieannn.. 298

Intersentia ix



Investigating War Crimes in the Former Yugoslavia War 1992-1994

II.  Serbs Take Power on 30 April 1992........ ... ..., 299
III. Immediate Consequences of the Serbs Taking Power........... 300
IV. The Major Serbian Military Operations in the District.......... 301
V.  Concentration Camps and Deportations. ..................... 302
VI. The Strategy of Destruction......................ooiia... 303
VII. The General Lack of Protection for Non-Serbs................. 304
VIIL Responsibility. ... 304
IX. Conclusions. ............ooiuiiiiiiiiiiiiiiiiiii 306
Annex VI - The Battle and Siege of Sarajevo ........... ... .. ..ot 306
. Summaryand Analysis ... 306
A. Methodology .......... ... i 306
B. Brief description and history of thecity .................... 310
C. Summary of the battleand siege .......................... 312
D. Civilian casualties............. ... ... o ool 312
E. Structural and property damage and destruction............ 314
E. Structure and location of forces in and around the city....... 316
1. The defensive forces. ........... ...t 316
2. The besieging forces ...............cooiiiiiii .. 317
G. Location and nature of artillery of the besieging forces ... .... 318
H. Nature and frequency of shelling by the besieging forces. . .. .. 319

1. Systematic shelling of specific targets by the besieging
forces ... ... 321
2. Patterns of random shelling by the besieging forces .. .. .. 322
I.  Sniping attacks by the besieging forces..................... 323

J. Link between shelling activity by the besieging forces and
political events. ........... i 324
K. The blockade of humanitarianaid......................... 329
L. The use of utilities as a weapon of war...................... 330
M. Concluding observations. ...........................o.... 331

Annex VLA - Incident Study Report Regarding Mortar Shelling

Dobrinja, Sarajevo on 1 June 1993: Investigation.................... 333
Annex VI.B - The Battle of Sarajevo and the Law of Armed Conflict ....... 333
Annex VII - The Medak Investigation. ..............ccooiiiiina... 333
Annex VIII - Prison Camps ..., 334
I Introduction......... ..., 334
II. Summaryand Analysis .......... .. ... .. i, 335
A. Methodology ..... ..ot 335
B. Observations ..............oiiiiiiiiiiiiiiii 336
C. CampsreportedinBiH ....... ... ..ot 339
1. Bosnian Serb controlled camps. ....................... 339
2. BiH and Croat controlled camps ...................... 346
3. Reported camps bylocation. .............. ... .. ... 348

X Intersentia



Contents

D. Camps reportedin Croatia ...........c.ooueeiiineeannn... 358
1. Croatcontrolledcamps ......... ...t 358
2. Serb controlled camps. . ... 360
3. Reported camps by location. .......................... 361
E. Campsreportedin FRY .......... .. ... .. ..ot 366
1. Serb/FRY controlled camps....................o..... 366
2. Reported camps bylocation. .............. ... .. ... 367
F. Camps reportedin Slovenia ............... ...t 368
1. Reported campsin Slovenia................ ... ... .. 369
Annex IX - Rape and Sexual Assault.......... ... .. ..o 369
I Introduction...............coiiiiiiiiiiiiiiiiann.. 369
A. Summary of statistical information from all sources......... 371
B. Methodology ... ... 374
C. Summaryanalysis. ....... ... 375
D. Conclusions . . ...ouueint et 381
Annex IX.A - Sexual Assault Investigation ............................. 383
AnnexIX.B-PilotRapeStudy................ . .. ..o i 383
Annex X — Mass Graves .. ........uutinutinnt i, 383
I Introduction...............oiiiiiiiii i, 384
IL  Analysis. . ..o 386
A. Summaryanalysis. ... i 386
Annex X.A - Mass Graves: Ov¢ara near Vukovar, Unpa Sector East........ 392
Annex X.B - Mass Graves: Pakracka Poljana, UNPA Sector West, Croatia .. 392
Annex XI - Destruction of Cultural Property ........................... 393
Annex XI.A - The Battle of Dubrovnik and the Law of Armed Conflict. .. .. 393
Annex XII - Radiological Investigation (UNPA Sector West, Croatia)
October/November 1993. .. ... ... ... .. i 394
Chapter VIIL
The Absence of a Transition between the Commission of Experts and
the ICTY ..o 395
71 Introduction .. ......oouuiit e 395
7.2 Failure to Recognize the Nature of the Conflict in the ICTY’s Rules
of Procedure and Evidence................. ... ... oo 396
7.3 Lack of Communication Between the Commission of Experts and
the ICTY ..o 404
7.4 Attempts to Bury the Work of the Commission of Experts........... 405
74.1 The Publication of the Commission of Experts’ Final Report
and ANNEXeS. . .....o it 405
74.2  'The Burying of the Commission of Experts’ Database......... 407
7.5 Conclusion ..........ouii 410

Intersentia xi



Investigating War Crimes in the Former Yugoslavia War 1992-1994

Chapter VIII.

Experiences that Affected Me the Most During My Tenure on the

Commission of EXperts. ... ... ... ..o, 417
Chapter IX.

Concluding Reflections . ........... ... ..o 443

Xii Intersentia



DEDICATION

This book is dedicated to the victims of the conflict in the former Yugoslavia
(1991-1994). The suftering of the many, but not all, is described herein. Conflicts
like these are not only about numbers they are about individual human beings,
each one to be distinguished from the others.

M. Cherif Bassiouni
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ABOUT THIS BOOK

This book contains the Final Report and Annexes (the latter is available online
through Intersentia Publishing) of the Commission of Experts Established
Pursuant to United Nations Security Council Resolution 780 (1992). The
Commission of Experts was the first international initiative to advance
international criminal justice since the post-WWII experiences. The Cold War
had brought a sharp stop to the international community’s efforts to advance
international criminal justice. As such, it was befitting for the Security Council
to establish such a Commission of Experts, whose mandate was to investigate
violations of international humanitarian law committed in the territory of the
former Yugoslavia in the early 1990s.

The Commission of Experts’ investigation, which was originally intended
to be something of a continuation of post-WWII prosecutions, was politically
challenging because some of the European countries most directly involved at
the time were focused on bringing about a political settlement. To them, pursuing
peace and justice at the same time was simply impossible.

The United Kingdom’s Lord Peter Carrington and then Lord David Owen,
representing the European Union, were pursuing a political solution. They
probably believed that negotiating with the heads of the warring factions of
the time would not be possible if the factions’ leaders knew they were being
investigated by a UN commission — and were likely to be charged with war crimes
and crimes against humanity. Perhaps those involved in the political settlement
negotiations also contemplated offering some sort of immunity to the leaders,
and maybe a few others, as a quid pro quo for agreeing to a political settlement.
And that would not have been possible with a United Nations fact-finding body
in place and functioning.

Whatever theirreasons, thoseactivein the political settlement field, particularly
the negotiators from the United Kingdom, first fought the establishment of the
Commission of Experts and then, used bureaucratic and financial means to
thwart the Commission’s work.

The Commission of Experts’ work was a long and arduous battle because of
the political, financial and bureaucratic obstacles it faced, as well as the horrific
nature of the alleged crimes. But it ended with invaluable, credible evidence,
documenting atrocious crimes. The facts uncovered and documented by the
Commission of Experts — evidence of policies and practices such as ethnic
cleansing, mass rape, and targeted genocide — were ones that 1990s Europe could
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not accept. Once such facts were documented and made public, impunity for
those responsible could never be part of any negotiated settlement.

As its Final Report shows, the Commission of Experts documented and
provided evidence of war crimes, crimes against humanity, and targeted genocide,
and it showed how these were linked to the leaders of the conflict. Despite all
the conflicting political currents of the time, the large majority of such leaders
eventually were indicted and prosecuted by the International Criminal Tribunal
for the Former Yugoslavia (ICTY).

The Commission of Experts’ battles were indispensable for bringing about the
prosecution of those who committed such crimesby the ICTY. Determining exactly
how much the work of the Commission of Experts and the evidence contained
in its Annexes were convincing to the Security Council and contributed to the
establishment of the ICTY is impossible. But, the Security Council acknowledged
the work of the Commission of Experts in Resolution 808 (1993), where it stated,

Having considered the interim report of the Commission of Experts established by
resolution 780 (1992) (S/25274), in which the Commission observed that a decision
to establish an ad hoc international tribunal in relation to events in the territory of
the former Yugoslavia would be consistent with the direction of its work ... Decides
that an international tribunal shall be established for the prosecution of persons
responsible for serious violations of international humanitarian law committed in the
territory of the former Yugoslavia since 1991.1

The Commission of Experts fought — and won - the first post-WWTII battle for
accountability and justice. It succeeded in uncovering exactly what crimes were
being committed, where they took place, and who was responsible, and that set
the stage for the ICTY prosecutions. In the end, although not all of those who
committed atrocities were brought to justice by the ICTY, the principles of
accountability and justice did prevail.

Thehistory of whathappened in the former Yugoslavia has never been recorded,
and not enough to satisfy those who were involved in that conflict, let alone future
generations. To some extent, the events of the early 1990s in the former Yugoslavia
resemble the First Balkan War in 1913, when the same ethnic communities were
engaged in an interracial/political conflict during which horrendous atrocities
were committed. And yet their crimes went entirely without accountability. In
1914, the Carnegie Endowment for International Peace published a report entitled
“Report of the International Commission to Inquire into the Causes and Conduct
of the Balkan Wars,”? which is about the only historic record we have today of that

! S.C. Res. 808, 1-2 (Feb. 22, 1993).

Carnegie Endowment for International Peace: Division of Intercourse and Education, Report
of the International Commission to Inquire into the Cases and Conduct of the Balkan Wars, Pub.
No. 4, 1914, https://archive.org/details/reportofinternat00inteuoft (last visited Mar. 7, 2017).

XVi Intersentia



About this Book

conflict and its atrocities. But the communities’ memories never faded away - and
were renewed between 1991 and 1994.

History will judge whether the combined results of the Commission of Experts
and the ICTY will amount to a glass that is half full or half empty. But in looking
back at the history of international criminal justice, we can see that each effort
may not have accomplished everything people hoped for - but still contributed to
the pursuit of accountability and international criminal justice. The battle with
realpolitik, where individual nations’ interests are paramount, over international
criminal accountability and international criminal justice continues. But in the
work of the Commission of Experts and the ICTY, we can certainly see history as
a glass in the process of being filled.
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