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FOREWORD

This book deals with my favourite subject, the principles of cross-border
insolvency law. Not only is this a subject of great academic interest, too little
dealt with in the literature, but it is also a vital subject for arguing cases in the
courts, particularly at the highest level.

Once a case reaches the Supreme Court or CJEU level, there is no binding
precedent, and the court is required to consider the subject in the light of the
applicable principles. This can be seen in a whole series of CJEU decisions on
the EIR, which all stress the cross-border insolvency law principles involved.
Professor Bork discusses many of these in detail. Likewise, in the UK Supreme
Court, I have seen counsel asked by the judges: “‘What is the principle involved
here?” In teaching cross-frontier insolvency law as a Visiting Professor in
Corporate Insolvency law at Oxford I ask students the same question. They
cannot do well by simply telling me the rules — I need to know the underlying
principles and not just how they have been applied by the judges, but also how
they ought to be applied.

Even at lower court levels, the higher court precedents on cross-border
insolvency law often leave much scope for argument and some scope for the
exercise of discretion. A knowledge of and reference to applicable principles is
essential for lower court judges to be able to decide wisely and well.

The consideration of principles and their application is no simple matter.
As Professor Bork explains, potentially applicable principles often conflict. The
CJEU is good at pointing to the principles it uses to decide cases, but is elusive
in explaining how it has resolved conflicting principles and how a court decides
to give more weight to one principle than another. Here the courts can get into
dangerous territory, as the respective weight to be given to principles can involve
politically charged issues such as employment protection.

Professor Bork sensibly stays clear of taking either a conservative or socialist
standpoint. However, he does implicitly side with those of us who take the view
that law is not merely a system of rules but involves the application of principles.
He makes reference to the work of Professor Ronald Dworkin, whose lectures
on the subject of principles at Oxford I was privileged to attend in the 1970%.

Principles can also sometimes be linked to policies. For example, in the UK
much weight is placed in domestic law on the rights of secured creditors, who
are regarded as having a proprietary interest in an asset. This carries over into
cross-frontier insolvency law, for example in the way in which the UNCITRAL
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Foreword

Model Law has been modified. Special protection from foreign insolvency
proceedings for secured creditors in the British version of the Model Law can
be described as being based on the principle of protecting property rights. It
can also be regarded as pursuing a policy of the UK being regarded as a secured
creditor-friendly jurisdiction. Unsurprisingly, I am not in agreement with
Professor Bork’s thought-provoking suggestions regarding rights in rem, but of
course his discussion is a valuable addition to the literature.

It is well known that domestic legal systems differ considerably, even within
the EU, and that that includes insolvency law. Nevertheless, it is striking how
often different approaches lead to similar solutions in practice. I do not believe
that research has yet established everything that the common law system, as well
as the civil law system, owe to Roman law in this regard.

In the case of cross-border insolvency law, the situation has been less
harmonious, because of the split between universalists and territorialists. The
EIR is a very successful compromise between the two positions. In the UK
we have, even outside the EIR, been developing our own compromise, which
has been well described as ‘modified universalismy’. This is reflected in English
common law rules of cross-frontier insolvency law. The UNCITRAL Model Law
can also be described as a form of modified universalism. Thus it is that in cross-
border insolvency law fundamental principles have clashed and have produced
a practical compromise. However, any understanding of the EIR, the Model Law,
common law insolvency cross-border rules and modified universalism requires
a knowledge and awareness of the original principles and how far they subsist.

The present book is clearly the product of massive and admirable research.
Professor Bork discusses the topics in the light of and using an analysis of many
cases from the EU, USA and Canada, with reference also to various international
treaties and other instruments, such as the UNCITRAL Model Law. Reference
is also made to numerous books and articles, as well as provisions of legislation
in the EU and elsewhere. It is a major step forward in learning on this subject.

Gabriel Moss QC
3-4 South Square, Gray’s Inn, London WCIR 5HP
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PREFACE

‘Principles don't fall from heaven ..., they have to be found and to be elaborated.?

The thesis of this book is that cross-border insolvency rules of all kinds
(e.g. the European Insolvency Regulation, the UNCITRAL Model Law, the
ALI Principles for the NAFTA states, national laws such as Chapter 15 US
Bankruptcy Code and Sch. 1 Cross-Border Insolvency Regulation 2006) are
founded on, and can be traced back to, basic values, and that they aim to pursue
and enforce such principles. Furthermore, several principles can be identified,
distinguished and then sorted into three groups: jurisdictional principles
(e.g. unity, universality, equality, mutual trust, cooperation and communication,
subsidiarity, proportionality), procedural principles (e.g. efficiency, transparency,
predictability, procedural justice, priority) and substantive principles
(e.g. equal treatment of creditors, optimal realisation of the debtor’s assets, debtor
protection, protection of trust [for secured creditors and contractual partners,
amongst others], social protection [for employees and tenants et al]). If this
thesis is correct, it might be helpful for both deciding cases and shaping cross-
border insolvency law through the use of a principle-based approach. Legislators
as well as judges could be offered new substantive and methodological support
in making decisions, e.g. where the treatment of secured creditors, support
for foreign insolvency practitioners or even harmonisation of cross-border
insolvency laws is at stake.

Some of my theses and proposals — for example that the fate of rights in
rem should be governed by the lex fori concursus — may seem provocative to
many readers. If ‘provocative’ is used in the sense of ‘thought-provoking), then I
am very happy with this assessment. In the field of cross-border insolvency law,
academic thinking must not become jaded. It is hoped that putting the principle-
based approach developed in this book up for discussion may contribute to an
open-minded and fertile discourse on how to improve the laws on international
insolvency proceedings.

1 Koopmans, 1 (1993) ERPL, 67, 78.
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Preface

Furthermore, this is not a political book. It does not aim for ‘conservative’ or
‘socialist’ solutions, and it does not seek to make the legal world a better place.
It simply tries to offer a methodological proposal on how to serve the needs
of a global market for harmonised (cross-border) insolvency laws in an
economically reasonable and hopefully acceptable way.

It may well be that the view in favour of consequent universalism, expressed
throughout the book, is too ambitious and too optimistic. However, pessimism
has rarely led to key developments.

The book covers literature and case law published before 30 June 2016.
Sources published after this date may be mentioned only in passing.

Books almost always rest on the shoulders of several people. In my case, I could
not have completed this work without the contributions and most helpful support
of many persons and institutions. Hence, my gratitude must be expressed in
many ways.

First of all, my thanks go to Bob Campbell, who very generously endowed
Magdalen College, University of Oxford with the Robert S. Campbell Visiting
Fellowship. This fellowship offers lawyers from abroad the opportunity to carry
out academic research in the cloistered quietness of one of the most beautiful
colleges in Oxford. I have been awarded it twice and I am therefore deeply
indebted to the benefactor regarding this invaluable support.

I am also very grateful to the fellows of Magdalen College, especially in law:
Roderick Bagshaw, Katharine Grevling, Jeremias Prassl and above all Roger
Smith, who through their friendship, as well as their decision to nominate me
Robert S. Campbell Visiting Fellow a second time, once again opened the door
to this inspiring world and enabled me to participate in college life as one of
their own.

However, spending a research year in Oxford would not have been
possible without the collegial support of the Faculty of Law of the University
of Hamburg, which permitted me a year’s sabbatical, and the Deutsche
Forschungsgemeinschaft, who generously funded this project.

My colleagues in Oxford have been of the utmost assistance, not least by
discussing my ideas in a very helpful way and by having me participate in
academic life at the Law Faculty, namely Alexandra Braun, Horst Eidenmiiller,
Wolfgang Ernst, Sir Roy Goode, Louise Gullifer, Jenny Payne, and above all
Kristin van Zwieten. It has been enriching to work with new friends and not just
new colleagues.

Burkhard Hess and Bjorn Laukemann invited me to the Max Planck
Institute Luxembourg for International, European and Regulatory Procedural
Law. Together with their brilliant team, they enabled me to spend very effective
research time in a very enriching academic atmosphere.

While based abroad, my team in Hamburg relieved some of the burden on
me. In this regard I am very grateful to Jasper Bothe, Margrit Briiggemann, Julia
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Harten, Philipp Hartmann, Anna Leipson and Sebastian Zeyns. Charlotte Cutts,
who invested a large amount of time and energy in checking that my English
drafts were easy to read, deserves special mention. The same holds true for Maria
Weber, who drafted the lists and tables in a commendably thorough manner.

Finally, and most importantly, [ am deeply indebted and enormously grateful
to my wife and my children, to whom this book is dedicated. Nicole, Julius and
Moritz accompanied me enthusiastically to England the second time round,
where they gave me the support that any good academic work requires, while
Carsten and Franziska finished their studies in Germany. It is both reassuring
and encouraging to be in such good hands.

Hamburg, July 2016
Reinhard Bork
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