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Intersentia v

 ENERGY LAW RESEARCH FORUM 

 Established in 2007 by Kim Talus (UEF Law School), Michaël Hunt and Henrik 
Bjornebye (University of Oslo), the Energy Law Research Forum (ELRF) brings 
together researchers in energy law from leading European universities. Our 
objective is to promote the work of energy law and policy researchers as well as 
to establish a knowledge community through which the latest legal issues in the 
energy sector can be shared and debated. 

 Th e key component of the ELRF cooperation is a book series covering a range of  
topics in the area of energy law and policy, off ering its members the opportunity 
to participate actively in this interesting project. Besides its deep interest in the 
work of its members, the ELRF is always keen to hear from individuals who have 
a passion for the subject of energy law. 

 ELRF welcomes contributions from political scientists, economists or 
environmentalists. Since these fi elds of research are interrelated, our 
understanding of law can only be deepened through the analysis of other 
fundamental energy-related questions. Hopefully, this endeavour will lead to the 
creation of a rich research community that will benefi t all those with an interest 
in the legal or political agenda that infl uences developments in the energy sector. 

  





Intersentia vii

  CONTENTS 

List of Authors  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .xi

Introduction: Examining Diff erent Aspects of the Energy Transition
Ioanna Mersinia and Sirja-Leena Penttinen . . . . . . . . . . . . . . . . . . . . . . . 1

PART I. REGULATORY DEVELOPMENTS IN EU ENERGY LAW . . . . . . . . 9

Integration of European Capacity Remuneration Mechanisms: 
In Search of a Harmonised Regulatory Framework

Taner Şahin  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

1. Background to the Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
2. Integration of European CRMs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
3. Justifi cations for Integration  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
4. Harmonised Regulatory Framework for Integration: Minimum 

Requirements for Capacity Trading Across Borders . . . . . . . . . . . . . . . . . . . 27
5. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32

Th e Strategic Role of Underground Gas Storage Facilities: 
Legal Requirements for Th ird-Party Access

Ioanna Mersinia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

1. Introduction: Storage Facilities under the Th ird Energy Package: 
Th e Legal Framework . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36

2 Th e Crucial Role and Value of Storage and the Security of Supply 
Dimension of Strategic Storage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

3. Stress Tests, Gas Storage Capacity Levels and Overall Outlook 
for the Storage Market  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41

4. Th ird-Party Access Regime . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43
5. Conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 48



Intersentia

Contents

viii

Construction of a Regional Energy Market Within a Multilateral 
Regulatory Framework: Interactions Between the European Union 
and the Energy Charter Treaty

Ernesto Bonafé and Gokce Mete . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 51

1. Introduction  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52
2. Negotiation Deadlocks between Regional and International 

Frameworks: Th e Transit Regime . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56
3. Legal Controversies between Regional and International 

Frameworks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61
4. A Consensual Approach to Tensions between National, Regional 

and International Frameworks  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67
5. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 71

PART II. APPLICATION OF GENERAL EUROPEAN UNION LAW 
TO THE ENERGY SECTOR . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 73

Th e Treaty Freedoms in the Energy Sector: Overview 
and State of Play

Sirja-Leena Penttinen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75

1. Introduction  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76
2. Free Movement of Goods: Cross-Border Energy Trade . . . . . . . . . . . . . . . . 81
3. Free Movement of Capital and Freedom of Establishment: 

Investing in Energy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 96
4. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 105

Aspects of Property Ownership in the Energy Sector in the Light 
of the Case Law of the European Court of Justice

Niilo Jääskinen and Pekka Aalto  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 109

1. Introduction  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 110
2. Th e Status of Property Rights in the Energy Sector in the Context 

of Liberalisation of EU Energy Markets and Unbundling 
in Particular . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 112

3. Discrimination of Private Operators with Respect to Concessions 
for Acquisition of Hydropower Resources: Th e Norwegian 
Waterfalls Case  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 115

4. Using National Property Ownership Rules for Promoting 
a Liberalised Market Structure in the Energy Sector: 
Essent and Others  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 117



Intersentia

Contents

ix

5. Protection of Energy Investments Against Indirect Expropriation: 
Commission V. Slovakia  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 118

6. Outlook  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 121

PART III. SUSTAINABILITY ASPECTS  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 123

Sustainable Energy, Smart Power and Turkish Energy Leadership
Jörn Richert  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 125

1. Introduction  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 126
2. A Primer on Energy Leadership . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 127
3. Past and Present Turkish Energy Foreign Policy . . . . . . . . . . . . . . . . . . . . . 128
4. How can Renewable Energy Leadership Work in Principle? . . . . . . . . . . . 132
5. Turkey’s Powers to Lead: Substantial Potential and Policy 

Challenges . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 137
6. Conclusions and Policy Implications: Towards a Smart Energy 

Vision . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 146

Reforming Australia’s Large-Scale Renewable Energy Target: 
Lessons from the United Kingdom and Germany

Cameron Kelly  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 149

1. Introduction  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 150
2. Reviewing Australia’s Renewable Energy Target . . . . . . . . . . . . . . . . . . . . . 151
3. Renewable Energy Policy in the European Union . . . . . . . . . . . . . . . . . . . . 154
4. Renewable Energy Regulation in the United Kingdom  . . . . . . . . . . . . . . . 157
5. Renewable Energy Regulation in Germany . . . . . . . . . . . . . . . . . . . . . . . . . 162
6. Conclusions and Implications for Australia . . . . . . . . . . . . . . . . . . . . . . . . . 169

Article 42(1) of the Industrial Emissions Directive: Th e Unfortunate 
Consequence of the Lahti Energia Oy Judgment

Kim Talus . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 173

1. Introduction  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 174
2. Waste-Based Fuels and EU Waste and Energy Policy Objectives  . . . . . . . 175
3. End-of-Waste Status for Waste-Based Replacement Fuels . . . . . . . . . . . . . 178
4. Th e Industrial Emissions Directive and Producer Gas . . . . . . . . . . . . . . . . 179
5. Th e Origins of Article 42(1) of the Industrial Emissions Directive . . . . . . 181
6. Interpretation of Article 42(1) of the Industrial Emissions 

Directive . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 182
7. Th e Question of a Level Playing Field . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 185
8. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 186



Intersentia

Contents

x

PART IV. SHALE GAS DEVELOPMENTS IN THE EUROPEAN 
UNION  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 187

Regulation of Shale Gas in the United Kingdom and its Potential 
to Inform the EU-Level Harmonising Measures in the Future

Sanna Elfving . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 189

1. Introduction  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 190
2. Commission Recommendation 2014/70/EU . . . . . . . . . . . . . . . . . . . . . . . . 193
3. Commission Questionnaire . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 197
4. Th e UK Regulatory Regime . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 198
5. Environmental Impact Assessment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 204
6. Measures on Fluid Migration, Surface Spills, Seismicity 

and Monitoring . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 208
7. Environmental Liability and Well Abandonment . . . . . . . . . . . . . . . . . . . . 211
8. Dissemination of Information and Transparency . . . . . . . . . . . . . . . . . . . . 213
9. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 213

Th e Reluctant Fracker: Shale Gas and the Energy Transition Towards 
Sustainability in Europe

Endrius Cocciolo and Th ays Ricarte . . . . . . . . . . . . . . . . . . . . . . . . . . . 215

1. Introduction: Shale Gas and the European Energy Trilemma . . . . . . . . . . 216
2. Addressing and Evaluating the Role of Shale Gas in the EU . . . . . . . . . . . 218
3. Evaluation and Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 231
4. Policy Recommendations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 235
5. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 237

New Technologies and Shale Gas: Two Sides of the Same Coin? 
Lessons Learned from the Regulation of Carbon Capture 
and Storage (CCS) and Nanotechnology

Leonie Reins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 239

1. Introduction  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 240
2. Law, Science and New Technologies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 241
3. Cross-Cutting New Technologies and their Regulation in the Past  . . . . . 244
4. Regulation of New Technologies: Aligning the Approaches  . . . . . . . . . . . 248
5. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 258

 


