EUROPEAN PRODUCT LIABILITY



EUROPEAN PRODUCT
LIABILITY

An Analysis of the State of the Art
in the Era of New Technologies

Edited by
Piotr MACHNIKOWSKI

.II intersentia

Cambridge - Antwerp - Portland



Intersentia Ltd

Sheraton House | Castle Park

Cambridge | CB3 0AX | United Kingdom
Tel.: +44 1223 370 170 | Fax: +44 1223 370 169
Email: mail@intersentia.co.uk
www.intersentia.com | www.intersentia.co.uk

Distribution for the UK and Ireland:

NBN International

Airport Business Centre, 10 Thornbury Road
Plymouth, PL6 7 PP

United Kingdom

Tel.: +44 1752 202 301 | Fax: +44 1752 202 331
Email: orders@nbninternational.com

Distribution for Europe and all other countries:
Intersentia Publishing nv

Groenstraat 31

2640 Mortsel

Belgium

Tel.: +32 3 680 15 50 | Fax: +32 3 658 71 21
Email: mail@intersentia.be

Distribution for the USA and Canada:

International Specialized Book Services

920 NE 58th Ave. Suite 300

Portland, OR 97213

USA

Tel.: +1 800 944 6190 (toll free) | Fax: +1 503 280 8832
Email: info@isbs.com

European Product Liability. An Analysis of the State of the Art in the Era of New
Technologies
© The editor and contributors severally 2016

The authors have asserted the right under the Copyright, Designs and Patents Act 1988, to be
identified as authors of this work.

No part of this book may be reproduced, stored in a retrieval system, or transmitted, in any form,
or by any means, without prior written permission from Intersentia, or as expressly permitted by
law or under the terms agreed with the appropriate reprographic rights organisation. Enquiries
concerning reproduction which may not be covered by the above should be addressed to Intersentia
at the address above.

The publication presents results of a research project financed by the Polish National Research
Centre (Narodowe Centrum Nauki) on the ground of the decision No. DEC-2013/08/M/HS5/00386.

Artwork on cover: Vers le bleu, Kandinsky Vassily (1866-1944) © Centre Pompidou, MNAM-CCI,
Dist. RMN-Grand Palais / Droits réservés

ISBN 978-1-78068-398-0 GGPBE.:
D/2016/7849/49 pee“,:éae;ii;ed
NUR 822 omen

British Library Cataloguing in Publication Data. A catalogue record for this book is available from
the British Library.



CONTENTS

List Of AULROTS. ..o vii
Introduction

Piotr MACHNIKOWSKI .« ot vttt ettt e te ettt ettt et iet e 1
PART I

Product Liability Directive
Duncan FAIRGRIEVE, Geraint HOWELLS, Peter M@GELVANG-HANSEN,
Gert STRAETMANS, Dimitri VERHOEVEN, Piotr MACHNIKOWSKI,

André JANSSEN and Reiner SCHULZE. .. ..ot v ettt 17
PART II
Austria

Bernhard AKOCH . .. ..ot i 111
Czech Republic

LuboS TICHY . . ..ottt et e e e e e 149
Denmark

Marie-Louise HOLLE and Peter M@GELVANG-HANSEN. . .............. 155
England and Wales

Ken OLIPHANT and Vanessa WILCOX . ... vvtiniiiee e 173
France

Jean-Sébastien BORGHETTI ... ..ottt it 205
Germany

Ulrich MAGNUS . o o oottt et e e e e e e e e e 237
Italy

Giovanni COMANDE . . ..ottt ettt ettt ettt 275

Intersentia v



Contents

The Netherlands

Anne Lucienne Maria KEIRSE. .. ..ottt e 311
Norway

Bjarte ASKELAND. .. ...t 359
Poland

EWa BAGINSKA . ottt e e 377
Spain

Miquel MARTIN-CasALs and Josep SOLE-FELIU . .................... 407
Switzerland

Bénédict WINIGER. . ..ttt t ettt ettt e 459
Canada

Marie-Eve ARBOUR. . ..ottt ittt ittt et et 479
Israel

ISTael GILEAD . ..ottt et ettt e e e e 523
South Africa

JOhann NEETHLING. . .\ voi ettt ettt et ieeee e e eeiiieeaanns 549

United States of America
Michael D GREEN and Jonathan CARDI ..............coovunviinn... 575

PART III

Economic Analysis of Product Liability

Michael FAURE. . ...t e 619
PART IV
Conclusions

Piotr MACHNIKOWSKI .« ot vttt ettt ie et te et et e et ienenanns 669

vi Intersentia



LIST OF AUTHORS

Marie-Eve Arbour
Full Professor of Civil Law, Université Laval, Québec, Canada

Bjarte Askeland
Professor at Faculty of Law, University of Bergen, Norway

Ewa Bagiriska
Professor of Law and head of the Civil Law Department at the School of Law and
Administration, University of Gdansk, Poland

Jean-Sébastien Borghetti
Professor of Private Law, University Panthéon-Assas (Paris II), France

W Jonathan Cardi
Professor of Law and Associate Dean for Research and Development, Wake
Forest School of Law, United States

Giovanni Comandé
Scuola Superiore Sant’Anna, Pisa, Italy, and Director of LIDER-Lab and Opinio
Juris in Comparatione

Duncan Fairgrieve

Senior Fellow in Comparative Law at the British Institute of International
and Comparative Law, London, and Professeur Associé at Université de Paris
Dauphine PSL, France

Michael Faure

Professor of Comparative and International Environmental Law, Maastricht
University, and Professor of Comparative Private Law and Economics,
Rotterdam Institute of Law and Economics, Erasmus School of Law, the
Netherlands

Israel Gilead

Professor (Emeritus) of Law, Hebrew University of Jerusalem, Professor at
the Sha’arey Mada Umishpat Academic Center, and Member of the Israeli
Codification Committee

Intersentia vii



List of Authors

Michael D Green
Williams Professor of Law, Wake Forest University School of Law, United States

Marie-Louise Holle

Assistant Professor at Copenhagen Business School, Denmark

Geraint Howells
Dean and Chair Professor of Commercial Law, City University of Hong Kong

André Janssen
Visiting Professor at the City University Hong Kong, China

Anne Lucienne Maria Keirse
Professor of Private Law at Utrecht University and a judge at the Court of Appeal
in Amsterdam, the Netherlands

Bernard A Koch
Full Professor of Civil and Comparative Law and Academic Director of the
Medical Law Programme at the University of Innsbruck, Austria

Piotr Machnikowski
Professor of Civil Law and head of the Civil Law and Private International Law
Department at the University of Wroctaw, Poland

Ulrich Magnus

Professor Emeritus at the University of Hamburg; Judge (retired) at the Court
of Appeal of Hamburg; and Affiliate Researcher of the Max Planck Institute
Hamburg, Germany

Miquel Martin-Casals
Professor of Civil Law, University of Girona, Spain

Peter Mogelvang-Hansen
Professor of Commercial Law at the Copenhagen Business School, Denmark

Johann Neethling

Senior Professor of Private Law, University of the Free State, Bloemfontein,
South Africa and Emeritus Professor, University of South Africa, Pretoria, South
Africa

Ken Oliphant
Professor of Tort Law, Faculty of Law, University of Bristol, United Kingdom

viii Intersentia



List of Authors

Reiner Schulze
Professor of German and European Civil Law, University of Miinster, Germany

Josep Solé-Feliu
Senior Lecturer of Civil Law, University of Girona, Spain, and Fellow of the
European Centre of Tort and Insurance Law, Austria

Gert Straetmans
Full Professor of European Economic, Consumer and Commercial Law,
University of Antwerp, Belgium

Lubos Tichy

Professor of European, International Private and Civil Law and Director of the
Centre for Comparative Law, Faculty of Law, Charles University, Prague, Czech
Republic

Dimitri Verhoeven
Researcher, Faculty of Law, University of Antwerp, Belgium

Vanessa Wilcox

Senior Legal Researcher, Institute for European Tort Law, Vienna, Austria;
Lecturer at the University of Vienna; and Honorary Professor of the Sino-
European Tort Law Institute of Yantai University, China

Bénédict Winiger
Full Professor, Faculty of Law, University of Geneva, Switzerland

Intersentia ix






