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PREFACE

Common core, PECL and DCFR, could they change shipping and transport law? Th is 
question was included in the call for papers for the 8th European Colloquium on 
Maritime Law Research (ECMLR) that was hosted by the Rotterdam Institute for 
Shipping & Transport Law of the Erasmus University Rotterdam. Even though this 
question goes beyond traditional transport law research, 23 scholars from 18 
Universities went outside their comfort zone and answered it, all from their own fi eld of 
expertise. With this, this conference created a unique cross fertilization of sometimes 
very specialist areas of shipping and transport law and general contract law. As we are 
convinced that this fruitful conference can contribute to the debate on future 
harmonisation of shipping law, but also on general contract law harmonization 
instruments, speakers were invited to submit an article for this book.

Th e great response to the call suggests that even though harmonization of shipping 
and transport law has a much greater tradition than harmonization of general private 
law, still shipping and transport law could be impacted by and even benefi t from the 
harmonization instruments. Th is should come as no surprise. First of all, if these 
harmonisation instruments would de lege ferenda, result in an (optional) European 
instrument, this can also have a great impact on harmonisation of shipping and 
transport law. Secondly, these harmonisation instruments could possibly bring 
solutions to fragmentation that still exists in many fi elds of shipping and transport law.

However, there is also a possible indirect impact, as (inter)national rules could get 
‘contaminated’ by the rules underlying such European instrument.

A great number of contributions allow to assess the possible impact of such optional 
instruments, as answers to specifi c questions are compared under (national) shipping 
and transport law on the one hand, and the harmonisation instruments on the other. 
For example the contribution of professor Tettenborn specifi cally investigates the 
potential impact on English shipping law of the introduction of a universal idea of good 
faith through the medium of possible European contract harmonisation. Similarly the 
possible impact on third party rights under shipping documents under English law is 
investigated by professor Lamont-Black. Finally professor Thomas investigates 
agreed damages clauses in charterparties under both regimes. While professor 
Tettenborn is rather pessimistic about the possible impact of the harmonisation 
instruments, professor Lamont-Black comes to the conclusion that implementation of 
the DCFR third party rules throughout, including the whole of shipping and transport 
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law, would have potential for welcome simplifi cation of English law. Th ese diverging 
opinions can also be found in dr. Orrù’s contribution on unexpected circumstances in 
shipping contracts, professor Pellegrino’s contribution on general principals and dr. 
García Alvarez‘s contribution on liability for other persons with a focus on the 
diff erences between (inter) national law and the harmonisation instruments on these 
specifi c points. Dr. Osante introduces the Principles of European Insurance Law and 
investigates whether they can impact marine insurance. Finally mr. Constenla argues 
that the EU should not (ab)use harmonisation instruments to navigate around 
international conventions.

A second possible impact lies in the fact that despite the long standing tradition, 
unifi cation of shipping and transport law didn’t go as far as would be desirable from a 
trade perspective as on many points there are cracks in uniformity. Further unifi cation 
of private law aspects of shipping and transport law seems therefore highly desirable. 
Nevertheless, some legislative fatigue has crept into unifi cation of private law aspects of 
shipping and transport law. To remedy these shortcomings, a two-fold role can come to 
the harmonisation instruments. First of all from a methodological point of view, the 
grassroots perspective taken by harmonisation instruments could off er an example for 
shipping and transport law. Second, the provisions of the harmonisation instruments 
could be useful when developing future European shipping and transport law 
instruments, but could also be very benefi cial as a tool for gap-fi lling. Th us, contractual 
incorporation of one of these instruments could for example create a neutral gap-fi lling 
mechanism. In this book it is examined, for three prominent causes of fragmentation in 
shipping and transport law, whether the harmonisation instruments could contribute 
to uniform shipping and transport law.

A fi rst cause of fragmentation is that some important areas of transport law are still 
excluded from uniform law. Th e lack of such uniform rules in these fi elds is oft en also 
detrimental for uniformity in unifi ed fi elds of law. For example, the lack of uniform 
rules on transport intermediaries impacts the qualifi cation by national courts of a 
service provider as a carrier or rather as a transport intermediary and creates therefore 
also a crack in uniform carriage law. Th e possible impact of the harmonisation 
instruments on the law of transport intermediaries is addressed by dr. Kozubovskaya 
Pellé and dr. Verheyen. While these authors are relatively sceptical about the possible 
role for the harmonisation instruments in this fi eld, dr. Magklasi’s contribution 
illustrates how the harmonisation instruments could be a useful help in the 
interpretation of volume contracts under the Rotterdam Rules. Finally dr. Ingratoci’s 
contribution investigates the impact of the rules on non-contractual liability on the 
classifi cation societies extra-contractual liability, a matter that is likewise not governed 
by uniform legislation. 

Secondly, even in fi elds that are unifi ed, there is oft en only a partial unifi cation, 
addressing only specifi c questions. Consequently other questions are left  outside the 
unifi cation. Again, fi elds that are left  outside unifi cation can strongly impact the 
uniformity of decisions in cases subject to uniform law. For example, the lack of 
uniform rules on contract interpretation and validity of the contract will obviously 
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impact the interpretation of contracts subject to uniform law in diff erent member states, 
and will can also lead to diverging court decisions in these member states.

Finally, even for subjects falling within the scope of uniform law, uniform rules are 
oft en nonetheless interpreted in a diff erent way by national courts, as these courts read 
their national law concepts into the uniform rules. Th is prevents these uniform 
legislations from resulting in uniform law. Th erefore professor Legros examines 
whether the harmonisation instruments could be useful to interpret shipping law.

Even though the future and eventual impact on shipping and transport law of the 
harmonisation instruments is uncertain, aft er reading this book, the reader should be 
able to answer the research question himself: Common core, PECL and DCFR, could 
they change shipping and transport law?
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