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Foreword

It is a true honor to write the foreword to this important collective work 
commemorating the 35 years that the Inter-American court of human rights 
(henceforth the “Inter-American court”, or the “court”) has been functioning. 
This enterprise was achieved with the participation of academics from different 
parts of the world who, with their reflections on diverse aspects of the court’s 
jurisprudence and work, enhance and enrich the legal debate on this subject.

The court currently exercises jurisdiction over approximately 500 million 
inhabitants; this is a direct consequence of the fact that 20 of the 34 countries that 
make up the organization of American states (oAs) have accepted the court’s 
jurisdiction. In the three and a half decades of its existence, the Inter-American 
court has become both the last hope for the victims of human rights violations, 
and the institution that is most strongly setting the course and legal debate of 
human rights, on the American continent.

We can trace the first building blocks of the creation of a regional human 
rights court in the Americas to the ninth International conference of American 
states that took place in 1948, in Bogota, colombia. This event saw the signing of 
the charter of the organization of the American states, a document that ushered 
in a new system of organization among the member states of the Inter-American 
system which, until then, had been organized under the auspices of the Pan-
American union.

The American declaration of the rights and duties of man was also adopted 
during this conference. notably, the signing of this document predates the signing 
of the universal declaration of human rights by several months.

At this same conference, resolution XXXI, titled “Inter-American court to 
Protect the rights of man”, was also adopted. This document considered that 
“a judicial entity must guarantee the proper protection of rights since no right 
can be appropriately ensured without the backing of a competent court”. As a 
consequence of this, the Inter-American Judicial committee was tasked with 
writing the statute for the creation of an Inter-American court. In 1949 the 
Judicial committee released a report that indicated that “the absence of positive 
substantive law on the subject constituted an obstacle for the creation of the 
court” and recommended drafting a convention. The ideas outlined in these two 
documents would bear fruit 20 years later.
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The American convention on human rights was signed on 22 november 1969 
in san Jose, costa rica. for the treaty to enter into force, it needed to be ratified 
by at least eleven states, a process that took nine years to complete, ultimately 
entering into force in 1978. The American convention, in addition to establishing 
a catalogue of rights, regulated the mechanisms for the protection of these rights 
and the institutions tasked with their defense: the Inter-American commission 
on human rights and the Inter-American court of human rights. Thus, the 
only regional court that currently exists in America came into being. 

during the 1979 general Assembly of the oAs, the first seven judges of the 
Inter-American court were elected, and on the third of september of the same 
year, the court took up its current residence in san José, costa rica. The court 
established its first rules of Procedure in August 1980. 

When the court was first established, it had no jurisdiction over any of 
the states that had ratified the convention. This was due to Article 62 of the 
convention, which required an additional voluntary act by the state party, 
in addition to the ratification of the convention, in order for the court to be 
competent to hear a case involving that state. even though the court had already 
been established and created, because no member state had as of yet accepted the 
court’s jurisdiction, none was subject to it.

The first state to accept the Inter-American court ś jurisdiction was costa 
rica in 1980. Later, costa rica was joined by three other states: Peru, honduras 
and Venezuela. during the next 10 years, various states gradually followed in their 
footsteps: Argentina, colombia, ecuador, guatemala, suriname, and uruguay. 
This trend continued during the 1990s, with numerous countries accepting 
the court’s jurisdiction, namely chile, Bolivia, Brazil, mexico, el salvador, 
haiti, nicaragua, Panamá, Paraguay, The dominican republic, and trinidad 
and tobago. however, the last state party to accept the court’s jurisdiction 
was Barbados, in June of 2000; since then, no further oAs member state has 
granted jurisdiction to the court. on the contrary, some states (as in the case of 
trinidad and tobago and, most recently, Venezuela) have chosen to denounce 
the American convention on human rights and therefore to withdraw from the 
court’s jurisdiction. It is of the utmost urgency that this situation be reversed.

since the American convention on human rights came into effect, the Inter-
American corpus juris regarding the protection of human rights has been further 
enriched and strengthened. In 1988, the Additional Protocol to the American 
convention on human rights in the area of economic, social, and cultural 
rights was adopted and in 1990, the Protocol to the American convention on 
human rights to Abolish the death Penalty was signed. subsequently, a series 
of conventions were adopted within the Inter-American system: the Inter-
American convention on forced disappearance of Persons (1994), the Inter-
American convention to Prevent and Punish torture (1985), the Inter-American 
convention on the Prevention, Punishment and eradication of Violence against 
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Women (1994), and the Inter-American convention on the elimination of All 
forms of discrimination against Persons with disabilities (1999).

In narrating the origin and development of the Inter-American court in 
these preceding paragraphs, a question arises: what practices or procedures give 
the court its distinct identity and character? to begin to answer this question we 
must first consider the functions of the court. In addition to hearing contentious 
cases of human rights violations, the court fulfills a significant advisory function. 
under this advisory jurisdiction, it issues opinions on matters regarding the 
interpretation of the American convention and other human rights treaties 
brought to its attention by other oAs bodies or member states. The court can 
also order provisional measures, which can be precautionary or protective in 
nature. moreover, this is a tribunal that meticulously oversees the compliance 
and implementation of its decisions. It does this by requesting status reports, 
holding special hearings, and issuing resolutions on the matter.

A characteristic element of this tribunal is that the Inter-American court 
does not allow the individual (victim) to submit cases directly to the court. It 
rather requires that the Inter-American commission on human rights, an 
autonomous oAs organ, submit the case. however, once the case is before the 
court, the victims can present their own arguments, claims and evidence (they 
can adopt a distinct and independent position, completely separate from that of 
the commission). Therefore, there are three distinct parties that participate in 
the proceedings before the court: the Inter-American commission, the victim, 
and the state. A further characteristic of the court is the presence and direct 
intervention of the judges in the proceedings: every case brought before it results in 
a public hearing (generally lasting two days), in which the testimonies of victims, 
witnesses and experts, along with the opening and closing arguments of the 
parties, are heard by the judges, who can then question the various participants. 
regarding evidence, in certain recent cases the court has begun to make “in situ” 
visits in order to better understand and assess the issues that they must resolve, 
and to do so with greater proximity. 

The court ś sessions take place at its principal seat in costa rica and elsewhere 
and, since 2005, it has begun to hold extraordinary sessions in various American 
states. The object of this exercise is to bring the court closer to the various social 
segments and geographical regions in the continent. even now, as I write this, 
one of these extraordinary sessions is about to take place in colombia, where over 
8000 people are registered to attend the public hearings. 

Additionally, as of 2010, the court provides free legal aid to people who do 
not have access to a lawyer. It also provides financial aid to those who do not have 
the resources to invest in the production and discovery of evidence (usually, this 
encompasses plane tickets and accommodation for victims, witnesses, and expert 
witnesses that testify before the court).
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from a purely numerical point of view, the Inter-American court appears rather 
insignificant: in its 35th year of existence, ours is the International court with 
the least financial resources worldwide; that receives, on average, less than 25 
cases and produces a similar number of rulings annually; and is composed of 
judges that only meet twice a year. yet, if you look closer, the true significance 
and impact of the court’s jurisprudence becomes apparent. A by-the-numbers 
approach masks the great influence of the court’s positions and legal opinions, 
which transcend the individual case: its jurisprudence is not only observed and 
closely followed by the high courts of the region, but it also guides the design of 
laws and public policy within the states. It is clear that the court has become an 
influential and effective institution within the American continent.

At the same time, the court has become the guardian and repository of 
a significant number of the accounts of human rights abuse victims. such 
individuals appear before the court in order to bear witness to the horrors and 
ordeals that they or their loved ones have endured, to seek justice and restitution 
for past wrongs, and to ensure that such abuses never happen again.

Throughout this 35-year-long journey, the Inter-American court has presided 
over a wide array of cases, issuing judgments that enrich the Inter-American 
system and provide comprehensive and authentic interpretations of the American 
convention and the other human rights treaties that make up the corpus juris of 
international human rights law. furthermore, the court’s decisions have created 
a distinct legal heritage and play an essential role in the direction and legal debate 
on the American continent in issues as varied as the enforced disappearance 
of persons, extrajudicial execution, massacres, impunity, capital punishment, 
personal integrity, personal liberty, military tribunals, amnesty laws, freedom of 
expression, free access to information, property rights, due process guarantees, 
rights of members of indigenous communities, gender, sexual orientation, 
discrimination, and rights of immigrants, children and prisoners, to name a few.

of the many contributions that the court’s jurisprudence has made towards 
the effective defense and protection of human rights, the most significant may 
be the concept of full reparation (“reparación integral”) and the non-repetition 
guarantee (“garantía de no repetición”) which it has developed. These two concepts 
seek to repair the damage caused by taking the individual, collective and/or 
structural dimensions of the issue into account, depending on the circumstances. 
The particular non-repetition guarantee (“garantía de no repetición”) ordered by 
the court that requires a change in law, public policy, or common practices, aims 
to transform or dismantle the structural shortcoming that allowed or enabled 
the violation to occur so that such a situation does not repeat itself in the future, 
ensuring that the rights contained in the American convention can be fully 
enjoyed and exercised. In addition to the impact that these kinds of measures 
can have on society as a whole, they also fulfill an important role: when these 
measures are properly implemented and the aforementioned structural defect is 
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actually remedied, they work as a kind of “escape valve”, with fewer cases being 
brought before the court.

Integral reparation and the guarantee of non-repetition have allowed hundreds 
of victims to not only receive financial compensation for their suffering, but also 
other forms of reparation: being apologized to, the construction of memorials, 
the naming of streets, schools, and public institutions in their honor, the return 
of land and property, and the achievement of justice. This concept has for 
example also caused the chilean constitution to undergo reforms to eliminate 
prior censorship as to films (replacing censorship with a ratings system); Peru’s 
amnesty laws were rendered null and void, allowing thousands of criminal cases 
to be reopened and human rights violators to be brought to justice (the same legal 
arguments were later applied in Argentina to nullify their “obediencia debida” 
and “punto final” amnesty laws); the creation of a law in nicaragua that permitted 
the delimitation of indigenous property from private and state property, allowing 
dozens of communities to solve their disputes; the application of the death 
penalty in guatemala has been avoided in dozens of cases because it is considered 
to go beyond what is permitted under the American convention; and in mexico, 
military jurisdiction has been replaced by civil jurisdiction for military officers in 
cases where human rights abuse is present.

The jurisdictional dialogue (“diálogo jurisprudencial”) currently taking 
place between the Inter-American court and national courts is certainly worth 
mentioning, since it may be one of the most dynamic and rich developments in the 
region’s jurisprudence. This dialogue is horizontal and reciprocal in nature, and 
has encouraged the increasing use by national courts of the standards developed by 
the Inter-American court, as well as the court’s use of national jurisprudence in 
turn. This dynamic impacts the way that the law is understood and viewed within 
each state, and serves to further prevent human rights violations. furthermore, 
this dynamic is not limited to the American continent, since this dialogue is also 
taking place between the Inter-American court and other International courts, 
such as the African court on human and Peoples’ rights and the International 
criminal court.

taking all of the above into account, it becomes apparent that the legal 
and academic study of the Inter-American court of human rights’ work is of 
fundamental importance. It is precisely with this object that this volume has been 
compiled, and in its ten chapters it invites the reader into this process of study 
and reflection. The great significance of this work makes it required reading for 
scholars of international human rights law, and especially for those studying the 
Inter-American system.

finally, I wish to personally thank the editors of this collective work: clara 
Burbano herrera, yves haeck, and oswaldo ruiz, for having taken the initiative 
and having had the strength to assemble this group of academics to reflect upon 
the Inter-American court of human rights’ 35-year-long journey. Academic 
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endeavors such as this serve as valuable contributions to the Inter-American legal 
debate and help strengthen the Inter-American court.

san José, costa rica, April 2015

Pablo saavedra Alessandri
registrar
Inter American court of human rights

The Inter_American Court of Human Rights.indd   12 13-11-2015   15:10:54



Intersentia xiii

This edited volume has been made possible with the generous support of the 
harvard fXB center for health and human rights, the Inter-American human 
rights network, the Leverhulme trust, and the IAP network The global 
challenge of human rights Integration: towards a users’ Perspective.

The Inter_American Court of Human Rights.indd   13 13-11-2015   15:10:54



Intersentia xv

Contents

Foreword by Pablo Saavedra Alessandri . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . vii

PArt I. the reAsonIng of the court

The Inter-American Court of Human rights and the Interpretive 
Method of external referencing: regional Consensus v. Universality

marijke de Pauw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
2. Interpreting the American convention on human rights . . . . . . . . . . . . . . . 6

2.1. specific rules on treaty Interpretation . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
2.2. The court’s methods of Interpretation . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

3. The use of external sources as an Interpretive tool . . . . . . . . . . . . . . . . . . . 10
3.1. cross-references to soft Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
3.2. cross-references to non-ratified treaties . . . . . . . . . . . . . . . . . . . . . . 13
3.3. convergence with International humanitarian Law . . . . . . . . . . . . . 15

4. Legitimacy of cross-referencing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
4.1. use or Abuse of external sources? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
4.2. references to non-Binding external Instruments . . . . . . . . . . . . . . . 18

5. universalism v. regional consensus . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
6. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

An overview of the Inter-American Court’s evaluation of evidence
Álvaro Paúl . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25
2. Three evidentiary features of the court . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26

2.1. Autonomy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
2.2. Informality . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28
2.3. Active role . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30

3. freedom to Admit evidence and its exceptions . . . . . . . . . . . . . . . . . . . . . . . 32
3.1. flexible Admissibility rules . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32
3.2. two mandatory exclusionary rules . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34

4. Weighing evidence According to Sana Crítica . . . . . . . . . . . . . . . . . . . . . . . . 34

The Inter_American Court of Human Rights.indd   15 13-11-2015   15:10:54



xvi Intersentia

contents

5. Burden of Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
5.1. general Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
5.2. Actori Incumbit Probatio – The Basic rule . . . . . . . . . . . . . . . . . . . . . . 37
5.3. duty to cooperate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37
5.4. Possible rationales for shifting the Burden. . . . . . . . . . . . . . . . . . . . . . 38
5.5. exceptions to the general rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39

6. specific Presumptions relied on by the court . . . . . . . . . . . . . . . . . . . . . . . . 41
6.1. Preliminary Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41
6.2. Presumptions Based on the state’s stance during Proceedings . . . 41

6.2.1. does silence imply consent? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41
6.2.2. Presumption against the state refusing to provide evidence . 42
6.2.3. regarding the exhaustion of domestic remedies . . . . . . . . . . . . 43

6.3. Particular Prima Facie Violations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43
6.4. damages and costs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 44
6.5. other Presumptions Applied by the court . . . . . . . . . . . . . . . . . . . . . . 45

7. The court’s standards of Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45
7.1. Preliminary Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45
7.2. Absence of a unique standard before the court . . . . . . . . . . . . . . . . . 46

7.2.1. Preliminary issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46
7.2.2. standard for proving widespread human rights violations . . 47
7.2.3. The IActhr’s low standard of proof . . . . . . . . . . . . . . . . . . . . . . . 48

8. conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 49

revision Procedures: revisiting the Case of Mapiripán Massacre 
v. Colombia

geneviève säuberli . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 51

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 51
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52
2. revisions in Principle and Practice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 54

2.1. The Principles of finality, Res Judicata and the Administration 
of International Justice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 54

2.2. Applications for revisions before the IActhr . . . . . . . . . . . . . . . . . . . 56
2.2.1. The case of Neira Alegría v. Peru . . . . . . . . . . . . . . . . . . . . . . . . . . 57
2.2.2. The case of Genie Lacayo v. Nicaragua . . . . . . . . . . . . . . . . . . . . . 57
2.2.3. The case of Juan Humberto Sánchez v. Honduras . . . . . . . . . . . 59
2.2.4. The case of Cantoral Huamaní and García Santa 

Cruz v. Peru . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 59
2.2.5. The case of the Massacre of Mapiripán v. Colombia . . . . . . . . . 60

2.3. The Power of revision of the IActhr. . . . . . . . . . . . . . . . . . . . . . . . . . . 61
3. conditions for revision and the Mapiripán Massacre . . . . . . . . . . . . . . . . . 62
4. Investigations in cases of gross Violations of human rights . . . . . . . . . . 66
5. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70

The Inter_American Court of Human Rights.indd   16 13-11-2015   15:10:54



Intersentia xvii

contents

PArt II. ProcedurAL AsPects

who Pays the Bill? Possibilities and Limitations of the 
Inter-American Court of Human rights Legal Assistance Fund

diana contreras-garduño, Kristin Xueqin Wu and Leo Zwaak . . . . . . 75

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76
2. The operational Procedure of the Assistance fund . . . . . . . . . . . . . . . . . . . 78
3. Legal Aid in International human rights Law . . . . . . . . . . . . . . . . . . . . . . . . 81

3.1. Legal Aid under the european convention on human rights . . . . 82
3.1.1. Legal aid before the adoption of Protocol 11 . . . . . . . . . . . . . . . 83
3.1.2. Legal aid after the adoption of Protocol 11 . . . . . . . . . . . . . . . . . 86

3.2. Legal Aid under the African charter of human and Peoples’ 
rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 89

4. Legal Aid in International criminal Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 91
4.1. Legal Aid for the Indigent suspect and the Accused . . . . . . . . . . . . . 91
4.2. Legal Aid for Victims . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 94

4.2.1. Application process . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 95
4.2.2. determination of means of the victims . . . . . . . . . . . . . . . . . . . . 96

5. Implications . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 97
5.1. Implication for the state . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 97
5.2. Implications for the development of human rights Law . . . . . . . . . 97
5.3. Implications for the Actors before the system . . . . . . . . . . . . . . . . . . . 99

6. conclusions and recommendations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 100

The Amicus Curiae in the Inter-American Court of Human rights 
(1982–2013)

francisco J. rivera Juaristi . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 103

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 103
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 104
2. Amici Curiae . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 105

2.1. development of the Amici Curiae . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 106
2.2. role and contribution of Amici Curiae before the IActhr . . . . . . 108

3. normative framework for Participation of Amici Curiae before the 
IActhr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 109
3.1. The American convention on human rights and the court’s 

statute . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 109
3.2. The court’s rules of Procedure . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 110
3.3. Jurisprudential developments. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 114
3.4. criteria to reject Amici Curiae Participation before the 

IActhr’s Written Proceedings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 115

The Inter_American Court of Human Rights.indd   17 13-11-2015   15:10:54



xviii Intersentia

contents

3.4.1. Impartiality . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 115
3.4.2. timeliness and language . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 117
3.4.3. uselessness . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 120
3.4.4. Identity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 120
3.4.5. unknown criteria . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 121

3.5. criteria to reject Amici Curiae Participation before the 
IActhr’s oral Proceedings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 122

3.6. Identification of Authorship and description of content . . . . . . . . 123
3.7. Incorporation into Body of evidence . . . . . . . . . . . . . . . . . . . . . . . . . . 126

4. conclusion and recommendations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 129

PArt III. cIVIL And PoLItIcAL rIghts

defining the scope of the Provisions Against the Use of Illegitimate 
Coerced statements in the Inter-American system

oswaldo r. ruiz-chiriboga . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 135

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 135
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 135
2. to Which type of Proceedings are Articles 8(1), 8(2)(g), 8(3) Achr 

and 10 IAcPPt Applicable? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 138
2.1. Article 8(1) Achr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 139
2.2 Article 8(2) Achr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 139
2.3. Article 8(3) Achr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 142
2.4. Article 10 IAcPPt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 144
2.5. Intermediate conclusion on the types of Proceedings . . . . . . . . . . 146

3. Who is the right-holder of each Provision? . . . . . . . . . . . . . . . . . . . . . . . . . 146
3.1. Article 8(1) Achr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 146
3.2. Articles 8(2)(g) and 8(3) Achr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 148
3.3. Article 10 IAcPPt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 149
3.4. Intermediate conclusion on the right-holders . . . . . . . . . . . . . . . . . 150

4. Is Article 10 IAcPPt Applicable only to torture cases or does It 
also cover cruel, Inhuman and degrading treatment? . . . . . . . . . . . . . . 151
4.1. cIdt statements in Legal Proceedings . . . . . . . . . . . . . . . . . . . . . . . . 152
4.2. Article 10 IAcPPt Applies only to torture evidence . . . . . . . . . . . 154
4.3. Intermediate conclusion on the scope of Article 10 IAcPPt . . . . 155

5. What do the expressions “coercion” (Article 8(3) Achr) and “not 
to be compelled” (Article 8(2)(g)) cover? . . . . . . . . . . . . . . . . . . . . . . . . . . . 156

6. What do the expressions “Admissible as evidence” (Article 10 
IAcPPt) and “Valid” (Article 8(3) Achr) mean? . . . . . . . . . . . . . . . . . . . 161

7. What does the expression “Verified” (Article 10 IAcPPt) mean? . . . . . 163
7.1. The confessions rendered by messrs cabrera and montiel . . . . . . 163

The Inter_American Court of Human Rights.indd   18 13-11-2015   15:10:54



Intersentia xix

contents

7.2. Who has to Verify that a statement was obtained through 
torture or other forms of Illegitimate coercion and When? . . . . 165

7.3. Who Bears the Burden of Proof? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 167
8. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 172

Medical negligence and International Human rights Adjudication.
Procedural obligation in Medical negligence Cases under the American 
Convention on Human rights and the european Convention on Human 
rights

Krešimir Kamber . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 175

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 175
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 176
2. The Problem of medical negligence Adjudication . . . . . . . . . . . . . . . . . . . . 178
3. Procedural obligation in medical negligence cases in the case-Law 

of the ecthr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 183
4. Procedural obligation in medical negligence cases in the case-Law 

of the IActhr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 187
5. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 190

Use of Force. requirements, Limitations and Pending Challenges from 
the Perspective of the Jurisprudence of the Inter-American Court of 
Human rights

Juana maría Ibáñez rivas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 193

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 193
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 194
2. Legal-normative grounds and factual Assumptions relied upon by 

the Inter-American court when developing and Implementing Its 
Jurisprudence regarding the use of force . . . . . . . . . . . . . . . . . . . . . . . . . . . 195
2.1. Legal-normative grounds supporting the development and 

Implementation of the court’s considerations regarding the 
use of Lethal force . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 196

2.2. factual Assumptions upon Which the Inter-American court 
has developed and Applied the standards on the use of Lethal 
force: A review from the Perspective of the Proven facts in the 
emblematic cases on the Issue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 199
2.2.1. Breakdown of order in prisons . . . . . . . . . . . . . . . . . . . . . . . . . . . 200
2.2.2. disturbances during states of emergency . . . . . . . . . . . . . . . . . 201
2.2.3. detentions, captures and break-ins . . . . . . . . . . . . . . . . . . . . . . . 201

3. The state’s obligations over time for the use of Lethal force to 
Be in Accordance with the American convention and when Its 
International responsibility has Been declared . . . . . . . . . . . . . . . . . . . . . . 204

The Inter_American Court of Human Rights.indd   19 13-11-2015   15:10:54



xx Intersentia

contents

3.1. fundamental moments that Bind the state with respect to the 
use of Lethal force . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 204
3.1.1. Preventive actions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 204
3.1.2. Actions accompanying the events . . . . . . . . . . . . . . . . . . . . . . . . 206
3.1.3. Actions subsequent to the events . . . . . . . . . . . . . . . . . . . . . . . . . 208

3.2. measures taken regarding the use of Lethal force by 
states responsible for Its use in Violation of the Achr: 
The challenge Posed by reparations . . . . . . . . . . . . . . . . . . . . . . . . . . . 210

4. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 215

Judicial Protection in states of emergency. An Analysis of the Amplitude 
of Judicial Protection of Fundamental rights during the Application of 
derogations

Aziz tuffi saliba and tainá garcia maia . . . . . . . . . . . . . . . . . . . . . . . . . . . . 217

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 217
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 218
2. suspension of guarantees and Limitations on human rights . . . . . . . . . 220

2.1. restrictions on the Interpretation of Provisions that Permit 
Limitations and derogations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 220

2.2. definition of and differences between Limitations and 
derogations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 222
2.2.1. Limitations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 222
2.2.2. derogations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 227

2.3. margin of Appreciation doctrine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 232
3. Judicial guarantees essential for the Protection of non-derogable 

rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 234
4. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 237

PArt IV. economIc, socIAL, And cuLturAL rIghts 

Yakye Axa v. Paraguay: Upholding and Framing the Human right to water
scott mcKenzie . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 241

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 241
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 242
2. Paraguay Violates the yakye Axa’s rights . . . . . . . . . . . . . . . . . . . . . . . . . . . 242
3. The establishment and contours of the human right to Water . . . . . . . 245
4. The yakye Axa and the human right to Water . . . . . . . . . . . . . . . . . . . . . . 251
5. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 257

The Inter_American Court of Human Rights.indd   20 13-11-2015   15:10:54



Intersentia xxi

contents

social, economic, and Cultural rights. The Inter-American Court at 
a Crossroads

Thomas Antkowiak . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 259

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 259
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 260

1.1. The American convention and economic, social and cultural 
rights: Background and negotiating history . . . . . . . . . . . . . . . . . . 260

1.2. Protocol of san salvador . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 262
2. scope of Protection of Article 26. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 263

2.1. Which rights Protected? The oAs charter and Its “Implicit” 
rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 263

2.2. Progressive development and Justiciability: The Judgments of 
the Inter-American court . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 266

3. Protection of social, economic, and cultural rights by other means . 270
3.1. Vida Digna and conditions for a “dignified Life” . . . . . . . . . . . . . . 270
3.2. rights to traditional Lands . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 272
3.3. freedom of Association and trade unions . . . . . . . . . . . . . . . . . . . . . 273
3.4. rights to Pensions and social security through Judicial 

Protection and Property . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 274
3.5. social, cultural, and economic remedies . . . . . . . . . . . . . . . . . . . . . . 274
3.6. concerns with the court’s current Approach . . . . . . . . . . . . . . . . . . 275

4. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 276

Impact of the reparations ordered by the Inter-American Court of 
Human rights and Contributions to the Justiciable nature of economic, 
social and Cultural rights

manuel e. Ventura robles . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 277

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 277
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 278
2. reparations in the case Law of the Inter-American court of human 

rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 278
3. Impact of the case Law of the Inter-American court of human rights 280
4. The Justiciable nature of economic, social and cultural rights in 

the case Law of the Inter-American court of human rights . . . . . . . . . 290
5. conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 301

The Inter_American Court of Human Rights.indd   21 13-11-2015   15:10:54



xxii Intersentia

contents

PArt V. rePArAtIons And ProVIsIonAL meAsures 

sacred Fire as Healing. Psychosocial rehabilitation and Indigenous 
Peoples in the Inter-American Court’s Judgments

gina donoso . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 307

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 307
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 308
2. rehabilitation and cross-cultural reparation Processes . . . . . . . . . . . . . 310

2.1. embracing challenges in Interdisciplinary reparation Processes 312
2.1.1. Legal shortcomings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 312
2.1.2. mental health and psychosocial limitations . . . . . . . . . . . . . . . 315

2.2. reparation as a Process . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 318
2.3. Potential risks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 320

3. Psychosocial and cross-cultural Approaches in collective 
reparation Processes: The Inter-American court of human rights . . . 322
3.1. culture Versus Legal systems . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 324
3.2. Psychological Accompaniment for compensation . . . . . . . . . . . . . . 326
3.3. Psychological rehabilitation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 327
3.4. expert Witnesses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 330
3.5. empowerment of communities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 332
3.6. community Participation and Leadership . . . . . . . . . . . . . . . . . . . . . 333

4. conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 334

Punitive damages and the Principle of Full reparation in the Case Law 
of the Inter-American Court of Human rights

Agostina n. cichero and sebastián A. green martínez . . . . . . . . . . . . . . 337

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 337
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 338
2. The Principle of “fair compensation” and Its relation to the 

Principle of full reparation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 340
3. Punitive damages as a rule of domestic Legal systems . . . . . . . . . . . . . . 341

3.1. Velásquez Rodríguez v. Honduras (1988) . . . . . . . . . . . . . . . . . . . . . . . 341
3.2. Godínez Cruz v. Honduras (1989) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 342
3.3. Garrido and Baigorria v. Argentina (1998) . . . . . . . . . . . . . . . . . . . . . . 343

4. International Aggravated responsibility and Punitive damages Lato 
Sensu . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 344
4.1. Myrna Mack Chang v. Guatemala (2003) . . . . . . . . . . . . . . . . . . . . . . . 345
4.2. Masacre de Plan de Sánchez v. Guatemala (2004) . . . . . . . . . . . . . . . 347
4.3. Gómez Palomino v. Peru (2005) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 349
4.4. Goiburú et al. v. Paraguay (2006) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 350

The Inter_American Court of Human Rights.indd   22 13-11-2015   15:10:54



Intersentia xxiii

contents

5. recent decisions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 351
6. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 353

The Inter-American Court of Human rights and Its role in Preventing 
Violations of Human rights through Provisional Measures

clara Burbano herrera . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 355

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 355
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 355
2. how have Provisional measures Been created and What is Their 

Legal character? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 357
3. requirements Which have to be met Before Provisional measures 

can be Adopted . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 360
4. factual circumstances in Which Provisional measures have been 

Adopted . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 362
5. means used by states to comply with Provisional measures . . . . . . . . . . 363
6. Problems regarding the effectiveness of Provisional measures . . . . . . . 365

6.1. Implementation Versus effectiveness . . . . . . . . . . . . . . . . . . . . . . . . . . 365
6.2. Provisional measures Versus Permanent situations . . . . . . . . . . . . . 366
6.3. Lack of confidence in the domestic Bodies of Protection . . . . . . . 367
6.4. Lack of Political Will . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 369
6.5. Lack of Interest of the Political organ . . . . . . . . . . . . . . . . . . . . . . . . . 371

7. strategies developed by the court to Improve the effectivity of 
Provisional measures . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 372

8. some conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 374

PArt VI. enforced dIsAPPeArAnces And Amnesty LAWs

The Contribution of the Inter-American Court of Human rights and 
other International Human rights Bodies to the struggle Against 
enforced disappearance

gabriella citroni . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 379

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 379
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 380
2. The Prohibition of enforced disappearance and the obligation to 

Investigate and Punish Those responsible as Jus Cogens . . . . . . . . . . . . . . 381
3. confronting enforced disappearances in an Integral manner . . . . . . . . 385
4. The right to Juridical Personality and enforced disappearances . . . . . . 390
5. The Burden of Proof and Presumptions in enforced disappearance 

cases Vis‑à‑vis the right to humane treatment of the direct Victim . 393
6. measures of reparation in cases of enforced disappearance . . . . . . . . . 395

The Inter_American Court of Human Rights.indd   23 13-11-2015   15:10:54



xxiv Intersentia

contents

7. enforced disappearances and the Wrongful removal of children . . . . 398
8. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 401

Building truth and Moving Justice. The Inter-American Court and 
the Forcible disappearance of Children

Jeffrey davis and micaela Perez ferrero . . . . . . . . . . . . . . . . . . . . . . . . . . . . 403

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 403
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 404
2. A comprehensive View of Post-conflict Justice . . . . . . . . . . . . . . . . . . . . . . 405
3. truth . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 406
4. The Vindication of testifying . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 410
5. The Inter-American court Promotes Accountability . . . . . . . . . . . . . . . . . 412

5.1. emblematic cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 412
5.2. Violations of human rights Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 413
5.3. dismantling mechanisms of Impunity . . . . . . . . . . . . . . . . . . . . . . . . 415

6. remedies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 416
7. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 417

The Move towards a Victim-Centred Concept of Criminal Law and 
the “Criminalization” of Inter-American Human rights Law.
A Case of Human rights Law devouring Itself?

frédéric mégret and Jean-Paul s. calderón . . . . . . . . . . . . . . . . . . . . . . . . . 419

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 419
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 420
2. The IActhr and the “criminalization” of Inter-American human 

rights Law: foundations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 423
2.1. The right to an effective remedy, reparations and Prosecutions 423
2.2. supervising domestic criminal Law . . . . . . . . . . . . . . . . . . . . . . . . . . 425
2.3. characterizing certain human rights Violations as crimes of 

the state . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 427
3. The challenge of mechanisms traditionally moderating criminal 

repression . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 428
3.1. The exclusion of Amnesty Laws . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 428
3.2. skepticism about Prescription . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 432
3.3. cavalier Attitude towards Non Bis In Idem . . . . . . . . . . . . . . . . . . . . 437

4. Victim-centredness in criminal Law: Liberal or Illiberal? . . . . . . . . . . . 437

Amnesty Laws in the Case-Law of the Inter-American Court of  
Human rights

Patricio galella . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 443
Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 443

The Inter_American Court of Human Rights.indd   24 13-11-2015   15:10:54



Intersentia xxv

contents

1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 443
2. Amnesty Laws in International Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 444
3. Amnesty Laws and the Inter-American court of human rights . . . . . . 447
4. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 455

rights Cast into oblivion? Amnesties in the Case-Law of the Inter-
American Court of Human rights

nikolas Kyriakou . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 457

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 457
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 457
2. Amnesties: The current Academic debate . . . . . . . . . . . . . . . . . . . . . . . . . . 461
3. International Practice and Jurisprudence on Amnesties . . . . . . . . . . . . . . 464

3.1. human rights committee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 464
3.2. Inter-American human rights system . . . . . . . . . . . . . . . . . . . . . . . . 467

4. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 473

PArt VII. grouPs In VuLnerABILIty

Jurisprudence in a Political Vortex. The right of Indigenous Peoples to 
Give or withhold Consent to Investment and development Projects – 
The Implementation of Saramaka v. Suriname

monica yriart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 477

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 477
1. The Indigenous right to consent and the right to collective territory 478

1.1. expanding on Saramaka v. Suriname: The undrIP mandate 
for All Agencies of the united nations, Including the 
organization of the American states (oAs) . . . . . . . . . . . . . . . . . . . . 483

1.2. A new “consent” case enters the Inter-American system . . . . . . 485
1.3. The Principle of Indigenous consent: Policy or Politics for the 

organization of American states . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 486
1.4. conclusion to Part 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 488

2. The constitutional court of colombia, the supreme court of Peru 
and the Attorney general of Argentina . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 489

3. The Legal Value of the Jurisprudence of the IActhr and Saramaka 
v. Suriname in the constitutional orders of colombia, Peru and 
Argentina . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 493
3.1. The Juridical status and effect of Inter-American Jurisprudence 

in Peru . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 494
3.2. The Juridical status and effect of Inter-American Jurisprudence 

in Argentina . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 495

The Inter_American Court of Human Rights.indd   25 13-11-2015   15:10:55



xxvi Intersentia

contents

3.3. The Juridical status and effect of Inter-American Jurisprudence 
in colombia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 495

3.4. conclusion to Part 3 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 496
4. Saramaka v. Suriname and the right to consent in colombia . . . . . . . . 497

4.1. The President of the republic, the council of ministers, the 
Armed forces and the colombian constitutional court: An 
Inter-play of Powers regarding the holding in Saramaka v. 
Suriname . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 497

4.2. The Adoption of Saramaka v. Suriname by the constitutional 
court of colombia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 499

4.3. The operation of the right to consent in formal Prior 
consultation Proceedings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 501

4.4. The “Paralysis” in Prior consultations: structural Problems 
and Problems of Legal definition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 502

4.5. The exploitation of Indigenous territories and Peoples in 
colombia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 504

4.6. conclusion with respect to Part 4: colombia . . . . . . . . . . . . . . . . . . 505
5. Saramaka v. Suriname and the right to consent in Peru . . . . . . . . . . . . . 507

5.1. Saramaka is hard Law facing the opposition of All the 
constituted Powers of Peru but one . . . . . . . . . . . . . . . . . . . . . . . . . . . 507

5.2. The Law on Prior consultation and Its regulations: An 
Interpretation to Achieve constitutionality and conventionality 510

5.3. The Position of the constitutional tribunal of Peru . . . . . . . . . . . . . 513
5.3.1. rejecting the saving interpretation . . . . . . . . . . . . . . . . . . . . . . . 513
5.3.2. Protecting indigenous territories from mass commercial 

titling by the executive Branch to implement the Peru-
usA free trade Agreement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 514

5.3.3. rejecting Saramaka v. Suriname: “There is no indigenous 
veto” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 514

5.4. The Position of the Permanent constitutional and social 
chamber of the supreme court of Justice . . . . . . . . . . . . . . . . . . . . . . 516

5.5. conclusion with respect to Part 5: Peru . . . . . . . . . . . . . . . . . . . . . . . 518
6. Saramaka v. Suriname and the right to consent in Argentina . . . . . . . . 520

6.1. Argentina’s Indigenous Peoples and the exploitation of 
natural resources . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 520

6.2. The Absence of Law on Prior consultation and consent in 
Argentina . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 521

6.3. The Absence of Indigenous human rights Law in Argentina: 
The Legal history and the social and Institutional 
manifestations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 522
6.3.1. The 1994 constitutional convention: “Let us resolve not 

to codify a new catalogue of rights” . . . . . . . . . . . . . . . . . . . . . . 522
6.3.2. mass legal evictions of indigenous communities . . . . . . . . . . 524

The Inter_American Court of Human Rights.indd   26 13-11-2015   15:10:55



Intersentia xxvii

contents

6.3.3. In lieu of legislating to implement international and 
constitutional indigenous rights, Argentina seeks to 
privatize the public law status of indigenous peoples 
and territories . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 526

6.3.4. The supreme court of Justice denies constitutional 
jurisdiction to indigenous rights cases and declines to 
write on the subject of the law of indigenous human rights . 528

6.3.5. Thirty-three Kolla and Atakama communities demand 
the right to grant or deny consent to large-scale mining 
of lithium . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 530

6.3.6. facing Inter-American review, the supreme court of 
Justice and the Attorney general of the Argentine nation 
rehabilitate the quality of indigenous rights jurisprudence . 532

6.3.7. A new Attorney general applies the indigenous rights of 
Inter-American jurisprudence . . . . . . . . . . . . . . . . . . . . . . . . . . . 533

6.4. conclusion with respect to Part 6: Argentina . . . . . . . . . . . . . . . . . . 534
6.5. Postscript on Argentina: significant new developments . . . . . . . . 537

6.5.1. The regulation of indigenous peoples and territories is 
removed from the new civil and commercial code in 
response to nationwide protests: new legislation promised  . 537

6.5.2. facing Inter-American review and a new Attorney 
general, will the supreme court of Justice rehabilitate 
the quality of indigenous rights jurisprudence? . . . . . . . . . . . 539

7. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 540

Juvenile Criminal Justice before the Inter-American Court of Human 
rights. Aims and Limitations of the Imprisonment of Children

Valeska david and Julie fraser . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 547

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 547
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 548
2. special character of Juvenile Justice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 549
3. comparative Analysis of International, regional and national 

Practices regarding Juvenile Justice and Imprisonment . . . . . . . . . . . . . . . 551
3.1. International human rights standards for Juvenile Justice . . . . . . 552
3.2. european Practices regarding sentencing and Juvenile Justice . . . 554
3.3. Practices regarding sentencing and Juvenile Justice Across the 

Americas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 558
4. evolution of Juvenile Justice by the IActhr . . . . . . . . . . . . . . . . . . . . . . . . . 560
5. The IActhr decision in Mendoza: Prohibiting Life Imprisonment 

for Juveniles? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 564
5.1. The right to Liberty and the review of custodial measures . . . . . 565

The Inter_American Court of Human Rights.indd   27 13-11-2015   15:10:55



xxviii Intersentia

contents

5.2. The Aim of re-socialisation: Proportionality in regard to 
the Purpose of criminal sentences . . . . . . . . . . . . . . . . . . . . . . . . . . . . 566

5.3. The Prohibition of cruel, Inhuman and degrading treatment 
and the Proportionality of the Punishment . . . . . . . . . . . . . . . . . . . . 566

6. Juveniles’ culpability, the Aim of reintegration and the special 
Protection of children . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 568

7. conclusions: towards the human rights Prohibition on Life 
Imprisonment for Juveniles . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 571

The Case of the Kichwa Peoples of the Sarayaku v. Ecuador. 
Constructing a right to Consultation and to Cultural Identity?

geneviève säuberli . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 573

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 573
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 574
2. facts of the case . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 575
3. The collective right to Property . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 576
4. The right to consultation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 578
5. The right to cultural Identity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 582
6. Practical Application . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 586

6.1. Legal Implications . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 586
6.2. consultation Procedures . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 587

7. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 591

The treatment of Irregular Migrants in the Inter-American Human 
rights and european Union Case-Law. two Parallel Lines may even Meet

salvatore fabio nicolosi . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 593

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 593
1. Irregular migrants Between need for Protection and criminalisation . 594
2. The treatment of Irregular migrants in the case Law of the Inter-

American court. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 597
2.1. setting the Background: The Advisory opinion on the 

conditions and rights of undocumented migrants . . . . . . . . . . . . . 597
2.2. The case of Vélez Loor v. Panama and the Increased Protection 

of migrant rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 598
2.2.1. factual background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 599
2.2.2. migrants’ vulnerability and abusive detention . . . . . . . . . . . . 600
2.2.3. Adjudging migrant rights violations. . . . . . . . . . . . . . . . . . . . . . 601

3. The Influential Impact of the ruling in Vélez Loor v. Panama outside 
the Inter-American system . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 604
3.1. Vélez Loor v. Panama: An Anticipation of the eu court of 

Justice’s ruling in Hassen El Dridi? . . . . . . . . . . . . . . . . . . . . . . . . . . . . 605

The Inter_American Court of Human Rights.indd   28 13-11-2015   15:10:55



Intersentia xxix

contents

3.2. The eu court of Justice’s further clarifications on the 
criminalisation of Irregular migration in Its subsequent case 
Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 609

4. different Approaches, same guarantees to Irregular migrants’ 
rights in the Judicial discourse? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 611

sexual orientation and Parenthood. A Comparative Analysis of the Case 
Law of the Inter-American Court of Human rights and the european 
Court of Human rights

elena falletti . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 613

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 613
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 613
2. The european court of human rights case Law about sexual 

orientation and discrimination . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 615
2.1. non-discrimination . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 615
2.2. Best Interest of the child . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 617
2.3. family Life . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 618

3. The case decided by the Inter-American court of human rights: 
Atala Riffo and Daughters v. Chile . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 619

4. The Proceeding in front of the Inter-American court of human 
rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 620

5. The Influence of the ecthr in the Atala Riffo v. Chile case . . . . . . . . . . . 623
6. specific measures ordered by the IActhr in the enforcement of Its 

decision . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 625
7. conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 627

what a ‘Private Life’ Means for women
ciara o’connell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 629

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 629
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 629
2. right to Privacy and right to Private Life . . . . . . . . . . . . . . . . . . . . . . . . . . . 630

2.1. The right to Privacy, generally . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 631
2.2. The right to Privacy for Women . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 633

3. Women in the Private sphere . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 635
3.1. feminist Legal Theory and the Private sphere . . . . . . . . . . . . . . . . . . 636
3.2. Women in the Private sphere: Looking closer . . . . . . . . . . . . . . . . . . 637

4. What a Private Life means for Women, now . . . . . . . . . . . . . . . . . . . . . . . . . 639
4.1. Artavia Murillo et al. v. Costa Rica . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 639

5. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 643

The Inter_American Court of Human Rights.indd   29 13-11-2015   15:10:55



xxx Intersentia

contents

PArt VIII. the court And nAtIonAL Judges And trIBunALs 

Chronicle of a Fashionable Theory in Latin America.
decoding the doctrinal discourse on Conventionality Control

Laurence Burgorgue-Larsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 647

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 647
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 648
2. chronicle of a Birth foretold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 649

2.1. The Judicial Waltz in Three-Quarter time . . . . . . . . . . . . . . . . . . . . . 649
2.2. construction of a “Theory” of conventionality control . . . . . . . . . 653
2.3. A diversified Implementation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 661

3. chronicle of a Controversial doctrinal Analysis . . . . . . . . . . . . . . . . . . . . . 663
3.1. Benevolent doctrine or the “open constitutionalism” school . . . 664

3.1.1. enthusiastic authors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 665
3.1.2. circumspect authors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 669

3.2. critical doctrine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 671
3.2.1. The sociological school . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 672
3.2.2. The liberal school . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 673

4. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 676

The Radilla-Pacheco v. Mexico Case. A Paradigmatical shift towards 
Conventionality Control in Mexico

eric tardif . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 677

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 677
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 677
2. facts of the case and decision of the Inter-American court . . . . . . . . . . 678
3. The context: A Profound constitutional reform on human rights . . . 680
4. The Posture Adopted by mexico with regard to the Radilla Judgment . 685
5. consequence: conventionality control in mexico . . . . . . . . . . . . . . . . . . . 688
6. conclusions and epilogue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 691

The Latin American Judicial dialogue. A two-way street towards 
effective Protection

Paola Andrea Acosta Alvarado . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 693

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 693
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 693
2. What is Inter-Judicial dialogue? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 695
3. The factors Allowing dialogue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 697

3.1. The Legal context . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 697
3.2. The normative frame . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 698

The Inter_American Court of Human Rights.indd   30 13-11-2015   15:10:55



Intersentia xxxi

contents

3.3. The Judicial tools . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 704
4. The results of dialogue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 706
5. conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 708

PArt IX.  InterActIon BetWeen the Inter-AmerIcAn court 
And other InternAtIonAL courts

The Inter-American Court and the International Criminal Court.
transjudicial Communication, Boundaries and opportunities

rosmerlin estupiñan-silva . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 715

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 715
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 716
2. The transjudicial communication Boundaries . . . . . . . . . . . . . . . . . . . . . . 718

2.1. The conventional framework . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 719
2.1.1. The flexible framework of the Inter-American court of 

human rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 719
2.1.2. The tighter borders of the International criminal court . . . 720

2.2. The monologue in Principles and context . . . . . . . . . . . . . . . . . . . . . 722
2.2.1. common principles under construction . . . . . . . . . . . . . . . . . . 722
2.2.2. from contexts of human rights violations to international 

crimes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 724
2.3. dialogue Through fundamental rights in Proceedings . . . . . . . . . 729

2.3.1. fundamental rights of the accused . . . . . . . . . . . . . . . . . . . . . . . 730
2.3.2. fundamental rights of victims . . . . . . . . . . . . . . . . . . . . . . . . . . . 733

3. conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 736

Inter-American Court of Human rights and european Court of Human 
rights. From observation to Interaction on Human rights

cristiana domínguez . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 739

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 739
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 740
2. Inter-American court of human rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . 741

2.1. Quantitative Aspects . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 741
2.2. Legal Aspects . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 742

3. european court of human rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 745
3.1. Quantitative Aspects . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 745
3.2. Legal Aspects . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 746

4. conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 749
Annex 1. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 750
Annex 2. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 753
Annex 3. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 762

The Inter_American Court of Human Rights.indd   31 13-11-2015   15:10:55



xxxii Intersentia

contents

The Inter-American Court of Human rights’ Positive obligations 
doctrine. Between Unidirectional Influence and Judicial dialogue

martín nicolás montoya céspedes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 765

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 765
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 765
2. The IActhr’s Positive obligations doctrine . . . . . . . . . . . . . . . . . . . . . . . . 768

2.1. transversal Positive obligations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 769
2.1.1. Investigation, punishment and reparation for human 

rights violations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 770
2.1.2. The rights of the child . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 772
2.1.3. The conventionality control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 773

2.2. specific Positive obligations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 775
2.2.1. Intrinsic human rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 775
2.2.2. rights of individuals in society . . . . . . . . . . . . . . . . . . . . . . . . . . 779

3. from unidirectional Influence to Judicial dialogue on Positive 
obligations? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 784

4. concluding remarks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 790

PArt X. reformIng the Inter-AmerIcAn system

strengthening or straining the Inter-American system on Human rights
claudia martin and diego rodríguez-Pinzón . . . . . . . . . . . . . . . . . . . . . . . 795

Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 795
1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 795
2. The Process of 1994–2010 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 800
3. The results . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 804
4. The ‘Coup d’état’ in the Inter-American system: A failed one 

(for now). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 810
5. The struggle for Its Autonomy: The Adoption of Amendments to Its 

regulations, Its strategic Plan and other Practices . . . . . . . . . . . . . . . . . . . 816
6. general Appraisal of the Process of reflection . . . . . . . . . . . . . . . . . . . . . . . 819

About the Editors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 823
About the Contributors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 825

The Inter_American Court of Human Rights.indd   32 13-11-2015   15:10:55


