THE BORDERLINES OF TORT LAW






THE BORDERLINES OF TORT LAW

Interactions with Contract Law

Edited by
Miquel MARTIN-CASALS

& INTERSENTIA



Intersentia Ltd

8 Wellington Street | Cambridge

CB1 1HW | United Kingdom

Tel.: +44 1223 736 170

Email: mail@intersentia.co.uk
www.intersentia.com | www.intersentia.co.uk

Distribution for the UK and Ireland:

NBN International

Airport Business Centre, 10 Thornbury Road
Plymouth, PL6 7PP

United Kingdom

Tel.: +44 1752 202 301 | Fax: +44 1752 202 331
Email: orders@nbninternational.com

Distribution for Europe and all other countries:
Intersentia Publishing nv

Groenstraat 31

2640 Mortsel

Belgium

Tel.: +32 3 680 15 50 | Fax: +32 3 658 71 21
Email: mail@intersentia.be

Distribution for the USA and Canada:

Independent Publishers Group

Order Department

814 North Franklin Street

Chicago, IL 60610

USA

Tel.: +1 800 888 4741 (toll free) | Fax: +1 312 337 5985
Email: orders@ipgbook.com

The Borderlines of Tort Law. Interactions with Contract Law
© The editor and contributors severally 2019

The editor and contributors have asserted the right under the Copyright, Designs and Patents
Act 1988, to be identified as authors of this work.

No part of this book may be reproduced, stored in a retrieval system, or transmitted, in any form, or
by any means, without prior written permission from Intersentia, or as expressly permitted by law or
under the terms agreed with the appropriate reprographic rights organisation. Enquiries concerning
reproduction which may not be covered by the above should be addressed to Intersentia at the
address above.

Artwork on cover: Swinging, Wassily Kandinsky 1866-1944 © Tate, London 2019

ISBN 978-1-78068-248-8
D/2019/7849/89
NUR 822

British Library Cataloguing in Publication Data. A catalogue record for this book is available from
the British Library.



A notre collégue Suzanne Carval, in memoriam






PREFACE

This book by the European Group on Tort Law (EGTL) deals with the borderlines
between tort and contract and, more specifically, with the distinctions between
liability in contract and liability in tort established in the legal systems under
analysis. By exploring the main differences between the tortious and contractual
legal regimes when damage occurs, it aims to shed some light on where the
respective borderlines are currently traced in the corresponding legal systems,
and what trends there are to suggest the course of the future development of the
distinction.

The book includes 15 national reports, a report giving the perspective of an
economic analysis of law and, finally, a comparative report. The reports analyse
the differences across legal systems as regards the rules that may be relevant to
the issues at the borderline between contract and tort and the extent to which
actions in tort and actions in contract are mutually exclusive and, when this is
not the case, how their concurrence is regulated. The reports also devote some
attention to specific situations, such as pre-contractual liability and professional
liability, where the contractual or tortious nature of the claim is hotly debated
in some legal systems, and end with an analysis of the borderlines problems
between tort and contract posed by 16 hypothetical case scenarios. Finally,
the comparative report, based on the national reports and on other materials,
provides a number of comparative conclusions.

The book has been made possible thanks to the ongoing financial and
organisational support of the European Centre of Tort and Insurance Law
(ECTIL) and the Institute for European Tort Law (ETL) in Vienna, as well as
that of the Institute of European and Comparative Private Law (IECPL) at the
University of Girona. The generosity of the National Research Program of the
Spanish Ministry of Sciences, Innovation and Universities, through research
grants (DER2013-40613-R and DER2016-77229-R) awarded to the IECPL in
Girona over the last few years, has also been crucial in allowing the organisation
of several meetings of the EGTL.

On behalf of the Group, I would like to thank the current director of the
ECTIL and the ETL, Ernst Karner, and the former director of both institutions
and one of the founding fathers of the EGTL, Helmut Koziol, from whom many of
us have learned so much, for their ongoing support and encouragement. I would
also like to thank the staff of the Institutions that have made this project possible,
especially Lisa Zeiler, Donna Stockenhuber, Kathrin Karner and Andrew Bell at
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the ECTIL and the ETL, in Vienna, and Maria Olivas and Maria Subirds at the
IECPL in Girona. Our thanks are also owed to Ann-Christin Maak-Scherpe and
Ahmed Hegazi at Intersentia.

As editor of this book, I would also like to thank personally my colleagues
who have written the national and the economic perspective reports for their
infinite patience with a project that has been ongoing for many years.

Finally, I would like to emphasise that at a meeting of the Group held in
Girona in 2018, the European Group on Tort Law decided to dedicate this book
to our late colleague, Suzanne Carval, whom we all miss very much and will
never forget.

Miquel Martin-Casals
Girona, June 2019
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