WEAVING INTELLECTUAL
PROPERTY POLICY IN SMALL
ISLAND DEVELOPING STATES

Miranda FORSYTH
Sue FARRAN

.II intersentia

Cambridge — Antwerp - Portland



Intersentia Ltd

Sheraton House | Castle Park

Cambridge | CB3 0AX | United Kingdom

Tel.: +44 1223 370 170 | Email: mail@intersentia.co.uk

Distribution for the UK: Distribution for the USA and Canada:
NBN International International Specialized Book Services
Airport Business Centre, 10 Thornbury Road ~ 920 NE 58th Ave. Suite 300
Plymouth, PL6 7 PP Portland, OR 97213

United Kingdom USA

Tel.: +44 1752 202 301 | Fax: +44 1752202 331 Tel.: +1 800 944 6190 (toll free)

Email: orders@nbninternational.com Email: info@isbs.com
Distribution for Austria: Distribution for other countries:
Neuer Wissenschaftlicher Verlag Intersentia Publishing nv
Argentinierstrafle 42/6 Groenstraat 31

1040 Wien 2640 Mortsel

Austria Belgium

Tel.: +43 1535 61 03 24 Tel.: +32 3 680 15 50

Email: office@nwv.at Email: mail@intersentia.be

Weaving Intellectual Property Policy in Small Island Developing States
Miranda Forsyth and Sue Farran

© 2015 Intersentia
Cambridge — Antwerp - Portland
www.intersentia.com | www.intersentia.co.uk

Cover image: photograph taken by Dr Richard Eves, basket from Solomon
Islands. The authors and publisher are grateful to Dr Eves for his permission to
use the photograph.

ISBN 978-1-78068-225-9
D/2015/7849/97
NUR 820

British Library Cataloguing in Publication Data. A catalogue record for this book is
available from the British Library.

No part of this book may be reproduced in any form, by print, photoprint, microfilm or any
other means, without written permission from the publisher.



This book is dedicated to Makareta Matemosi
and her Pacific vision for a creative future



ACKNOWLEDGEMENTS

I would like to acknowledge with deep gratitude the time and patience given
to me by the informants I interviewed in the Pacific islands for the purposes of
this study. They took me with generosity into their houses, offices and even boats
and provided enormous amounts of information and insightful comments on
the subject of the regulation of knowledge in the region, only a small fraction
of which is able to be captured in this book. I also thank Professor Peter Drahos
who has been an extremely generous source of commentary on my work, and
also a source of intellectual inspiration. I would also like to thank Professor
Paul Berman for first sparking my interest in critical intellectual property. I am
grateful to the Australian Research Council for funding this project through a
three-year Discovery Grant. I am also enormously thankful to my husband and
my children for their support throughout the project, including Saskia who was
born in the middle of it.

Miranda Forsyth
Canberra, April 2015

I would like to acknowledge the support and funding of Northumbria University
which enabled me to attend conferences in the UK and abroad (Bergen, Cape
Town and Canberra) to present papers that contributed to this project and the
Centre for Pacific Studies at St Andrews University, which allowed me to moot
the idea of this publication at their annual North-North conference with Bergen
University in 2012.

Sue Farran
Newcastle upon Tyne, April 2015

The authors would also like to thank Ann-Christin Maak-Scherpe and the
team at Intersentia for their support and enthusiasm for this publication and
Phillip McArthur of Brigham Young University in Hawai’i who facilitated the
publication of a collection of papers linked to this project, many of which are
referenced in the text, in the Pacific Studies journal.

Intersentia vii



CONTENTS

Acknowledgements. ... e vii
List of Tables . .. ..o .o ot e xiii
Introduction. ........ ..o i 1
1. What is Intellectual Property and Why is it Relevant for Development?.... 2
2. Pacific Island States and Development. ............ ..o, 7
3. Pacific Island States and the Global Intellectual Property Framework .... 14
4. Overviewofthe Book........ ... i 17
Chapter 1.
Intellectual Property and Development: The Issues Viewed through
aPacificIslands Prism......... ... i 23
1. The Current Dominant Approach to Development..................... 25
2. Pacific Island Countries as Examples of the Dominant Approach
to Intellectual Property and Development ............................ 27
2.1. Intellectual Property Developments in Pacific Island Countries
Since 2000 ... 28
2.2. The Free Trade Agreement Mechanism: Pacific Island Examples .... 32
2.3. The Ideational Mechanism ................... ... ... 37
2.3.1. Intellectual Property as a Stimulant for Innovation and
Creativity . ... ... 38
2.3.2. Intellectual Property as a Means of Fostering Technology
Transfer between Developed and Developing Countries . .. .. 43
2.3.3. Intellectual Property as Promoting Economic Growth. ...... 46
2.3.4. Intellectual Property as Protecting Traditional Knowledge
and Traditional Expressions of Culture .................... 50
3. ConCIUSION ... v ettt 52
Chapter 2.
Health and Issues of Access to Medicine ................................ 53
Lo Introduction. . ...ouve et 53
2. Health, Medicine and Intellectual Property........................... 54
3. The Impact of the Global North on Pacific Health ..................... 57
4. TheRoleof Patents ............ooiiuiiiiiiniiiiiiiii e, 58
Intersentia ix



Weaving Intellectual Property Policy in Small Island Developing States

5. Contrasting Case Studies from India and Vanuatu..................... 64
500 India . oo 64
52. Vanuatu ... 65

6. 'The Potentially Adverse Effects of WTO Accession. .................... 68

7. Getting Around Patents . .......... ... i 74
7.1. Exceptions to Patentability ............. ... ... ..ol 75
7.2. Interpreting Criteria of Patentability............................. 75
7.3. Compulsory Licensing. ..., 76
7.4. Government Use Exceptions. .......... ..., 79
7.5. Parallel Importation. ............c.oiiiiiiiiiii e 80
7.6. Exceptions to Exclusive Rights.......... ... ...l 80
7.7. TRIPSPlus Measures............ouuinuiniiniiniiiiniaieann.n.. 81

8. ConcluSION . ... ..ot 83

Chapter 3.

Access to Educational Resources.......................ooiiiii 85

L Introduction............ ... 85

2. Copyright . ..o 86

3. Copyrightand Education............... . ..o 87

4. The Legal Environment ............. ... o i, 90

5. Understandings and Misunderstandings about Copyright in Practice .... 96

6. Lessonsfrom Elsewhere......... ... ... i i 99

7. Copyright and the Digital Age .......... ..., 104

8. Pacific Initiatives in Educational Materials. .......................... 106

9. Informal Education.......... ... ... .o i 109

10. Conclusion . ... 112

Chapter 4.

Problems with Importing the Global Intellectual Property Regime

into Pacific Island Countries: Learning fromLand...................... 115

L Introduction........... ..o 115
1.1. The Introductionof Laws. ........... ..ot 115
1.2. Dilemmas of Development ........... ..., 117
1.3. TheRelevanceofLand............... ...t 118

2. Customary Land Tenure and Social Organisation..................... 118

3. Understandings and Misunderstandings in Language and Concepts .... 122
3.0 Ownership . ..o 122
3.2. Individual Rights ......... . ..o i 124
3.3. The Role of Registration. .............c.ociiiiiiiiiiienenn, 126
3.4. Land and the Social Framework. ....................... ... ... 127
3.5. The Consequences of Commoditising Land and its Resources. . . ... 130

X Intersentia



Contents

4. The Application of Transplanted Legal Institutions and Forms .........
4.1, Leases ...
4.2. Reclaiming Customary Land Rights............................
4.3. Applying Lessons from Land to Traditional Knowledge...........
4.4, TIUSES oot

5. The Challenge of Addressing and Redressing Land Issues..............

Chapter 5.
Setting Out a New Approach to Intellectual Property and Development. . .

L. Introduction........... ...
2. Current Critiques of the Intellectual Property and Development
Project ... .. oo
2.1. Changes at the International Level .............................
2.2. Exhort Countries in the Global South to Implement the
Flexibilities Available to them in TRIPS and Other Free Trade
AGreements ... ...
2.3. Calibrate Intellectual Property Rights with National
Development Strategies . ...,
3. Key Theoretical Insights from Critical Development Studies
and their Possibilities for Intellectual Property .......................
3.1. The Power of Discourse to Limit the Possibilities of Change .......
3.2. The Necessity of Exposing the Operationalisation
of Universalism............ ... i
3.3. The Cultural Power of Law and the Limitsof Law ................
3.4. Multiple Sitesof Agency ............ ... .ol
3.5. Concern with Relationality............. ... ... ... ..o .,
3.6. Promotion of Valuing and Embracing Pluralism .................
3.7. Promotion of Interculturality........... ... ... .. . L
4. Conclusion ......... ..o

Chapter 6.
Intellectual Property and Technological Innovation in Pacific Island
Countries: The Example of Sustainable Sea Transport...................

L Introduction.......... ...
2. Sea Transport Issues in the Pacific Islands Region and the Current
Development Paradigm ............. .. ..o i
3. An Emerging New Approach to Sea Transport .......................
4. 'The Sustainable Sea Transport Network .................. ... ... ....
5. Cultural Heritage. . ... ..o
5.1. Examples of Canoe-Based Initiatives in the Region...............

Intersentia

xi



Weaving Intellectual Property Policy in Small Island Developing States

5.2. Why is Cultural Heritage being Linked to New Technology
Initiatives in this Area? ........ ... ... ... .. il
5.3. IP Issues that have Arisen in Relation to Cultural Revival .........
6. Lessons to be Learnt from the Sustainable Sailing Initiative............

Chapter 7.
Branding, Certifying and Authenticating in Pacific Island Countries. . . ..

L Introduction........... ..o
2. Trademarks. ... ...
2.1. Trademark Potential in the Region ................ ... ... .....
2.2. Trademarks and Cultural Heritage ............... ... ... .....
Global Certification Schemes ............ ..o,
Labels of Authenticity............. ... i
Glsand Collective Marks. ............ ..o
Customary Protocols, Education and Negative Publicity...............

N e w

Conclusion: Proposal for a Regional Cultural Heritage Branding
Scheme. . ... ..o

Chapter 8.
The Regulation of Traditional Medicinal Knowledge in Pacific Island
Countries . ... ..ot

L. Introduction.......... ...
2. Intellectual Property Issues Raised by Traditional Medicinal
Knowledge ... ...
2.1, Bio-Piracy.........o i
2.2. Traditional Medicinal Knowledge as the Basis of Local Business
Initiatives . ...
2.3. Preserving and Transmitting Traditional Medicinal Knowledge. . . .
3. The Regulation of Traditional Medicinal Knowledge . .................
3.1. Local Regulation of Maori Medicine in Cook Islands .............
3.2. International Framework. ............ ... ... ... ... oo
3.3. Regional Frameworks. .......... ... ... ... i il
3.4. National Legislation......... ... ... i,
3.5. Creation of Databases to Record Traditional Knowledge ..........
3.6. Research Permit Schemes and Bio-Cultural Protocols. ............
4. Conclusion . ... ...t

ConcluSion . . ...

About the AULROTS ... o

195

xii Intersentia



LIST OF TABLES

Table 1. Pacific Islands Overview . ..., 9
Table 2. Post-2000 Intellectual Property Legislation in Pacific Island

COoUNtIIeS . ..o ottt 30
Table 3. WTO and TRIPS commitments. ............coooeiiiinieeann... 70
Table 4. Pacific Islands and the Copyright Audit.......................... 93

Table 5. Modifying the Intellectual Property and Development Paradigm... 173

Intersentia xiii



