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FOREWORD

The EU Member States are on the verge of having their sales law (and beyond)
supplemented with a vast new set of rules.

On 11 October 2011, the European Commission published a proposal for a
regulation on an optional Common European Sales Law (the ‘REG CESL)). The
main purpose of this proposal is to bring more uniformity throughout Europe
among the laws of the EU Member States concerning the sale of goods, in an
overall aim to break down remaining barriers to competition and to boost cross
border trade.

According to the European Commission, the 27 sets of national rules lead to
additional transaction costs, a lack of legal certainty for businesses and a lack
of consumer confidence, thus hampering cross border trade throughout Europe.

To overcome this, the REG CESL provides a legal framework for cross border
sales transactions (with a possibility for Member States to expand to domestic
sales transactions) in an annex that concerns movable goods in a ‘business-to-
business’ and ‘business-to-consumer’ context (the ‘CESL).

The remit of the matters addressed by the CESL is broad. The proposed 186
articles govern the lifecycle of a sales contract, including the supply of digital
content and services related to sales and the supply of digital content. They cover
the contract’s coming into being (pre-contractual information duties, validity
and making of a binding contract, content), performance during its life (rights
and obligations of the parties), consequences of non-performance (remedies) and
more general issues such as good faith performance, interpretation, change of
circumstances, force majeure and prescription. When compared to Belgian law,
the proposed provisions relate not only to matters that are specifically provided
for sales contracts, but also to matters that are part of the law of obligations
generally applicable to any type of contract.

The REG CESL also contains proposals for the elaboration of a database for the

exchange of information on judgements, as well as the establishment of an expert
group to develop model contract terms.

Intersentia v



Foreword

Although introduced by way of a directly applicable regulation, the framework
provided by CESL is optional, implying that both parties to the sales contract
have to explicitly opt for its application. Once opted for, certain provisions of the
CESL are mandatory in ‘business-to-consumer’ relations.

To the extent Belgian law is to be supplemented with a set of rules governing
sales transactions that will co-exist as an optional regime besides the already
existing framework(s), the question arises whether these rules will be sufficiently
‘attractive’ to see them applied in practice. What changes do the new rules imply
compared to the existing legal framework? How does it affect the legal position
of the seller or the buyer? Will companies and consumers effectively be inclined
to opt for this set of rules instead of the Belgian common sales law, the rules
regarding sales to consumers or the rules contained in the Vienna convention?
How do these rules integrate in and interact with the general Belgian law of
obligations?

A response to these questions requires a careful examination of the different
provisions contained in the CESL and a comparison to Belgian law. The Centre for
Law of Obligations of the University of Ghent and the Research Unit Business &
Contracts of the Free University of Brussels took up this challenge and organized
on 14 September 2012 an academic conference where the content of the different
provisions of the CESL were thoroughly and critically examined from particularly
a Belgian law perspective. The in-depth analyses of the experts are bundled in this
publication.

The work starts with a general explanation by M.W. HESSELINK on the purpose,
the scope of application and the functioning of the CESL. I. CLAEYS then assesses
some key aspects of the structure, the underlying principles of the CESL and how
the CESL would integrate in Belgian law. The subsequent contributions take,
one by one, a closer look into the different matters addressed in the CESL. Thus
this book contains an analysis of the provisions on pre-contractual information
(J. DELvOIE and S. RENIERS), the valid conclusion of the sales contract (L.
CoRNELIS), the right of withdrawal and unfair terms (R. STEENNOT), the rights
and obligations of the seller and the buyer (R. DE W1T), the remedies of the buyer
and the seller (R. FELTkKAMP & F. VANBOSSELE), termination and restitution (J.
BaEkck), damages (J. BAECK), and prescription and change of circumstances (D.
PHILIPPE).

Within the general purpose of the conference and the boundaries of the matters
attributed to each, the authors enjoyed their scientific freedom to determine the
specific goal and method of their contribution. This explains some enriching
differences of approach and interpretation.
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While the dialogue and discussions on the text proposal are currently still
on-going this set of analyses aims at providing a constructive contribution to the
discussions.

This publication was made possible by the appreciated effort of the authors and the
precious support of the administrative staff of the Ghent University (in particular
Gandaius Permanente Vorming), of the Brussels University and of the publisher.
The editors warmly thank all concerned persons for their participation, support
and assistance. Finally the editors especially thank Prof. L. Cornelis and Prof.
R. Steennot for their precious input for and support during this project and to
Michaél de Potter for elaborating the index.

Prof. dr. I. Claeys Prof. dr. R. Feltkamp
Centre for the Law of Obligations Research Unit Business & Contracts
Ghent University (UGent) University of Brussels (VUB)
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