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PREFACE

This book takes up a continuing, controversial and to some extent rather
confusing debate in EU law - in both academia and in ECJ (the Court of Justice
of the EU as it will be abbreviated in the following) case law - on the discovery,
shaping and perhaps defence of general principles which may unite its rather
heterogeneous involvement in private law, or, as I prefer to call it, civil law
relations. The study is not meant to “open” the route to some type of codification,
consolidation or restatement of EU civil law, but more modestly to explain its
present status, thus making any “optional instruments” nugatory. The debate on
EU law principles is much more advanced in EU constitutional and
administrative law. EU civil law seems to be lagging behind, but will certainly
gather steam the more EU law takes an interest in - some call it “invades” —
“horizontal” relations between private persons, and shapes remedies, both
substantive and procedural, of its own.

The seven principles, explained in the introduction and treated in detail in
the seven following chapters, have an impact on substantive, procedural and
methodological matters which have traditionally belonged to the law of Member
States but which have seen a shift in competence and legitimacy towards the EU
- a shift welcomed by many, but also feared by others. This study does not take a
stand in this debate, but simply analyses the remarkable competence “creep”
promoted and to some extent provoked by the abundant case law of the ECJ]
which forms the basis for the “bottom-up” approach used in this study.

The study covers many areas of EU civil law, such as free movement and
competition issues, employment relations, consumer law, non-discrimination
issues, services in the general economic interest, EU attempts to create a
Common European Sales Law (CESL), as well related procedural matters within
the scope of EU law. Last but not least, reference to fundamental rights is made
continuously, namely to those enshrined in the EU Charter of Fundamental
Rights, but also to those in the European Convention of Human Rights (ECHR)
and earlier case law of the ECJ. A caveat should be added: the study never tries to
exhaustively discuss any of the areas referred to. It takes them rather as examples
of the horizontal approach to finding general principles in EU civil law. Several
areas of EU civil law had to be completely left out of this book, in particular
conflict of laws, company law and intellectual property law.

As basis for this study I used many of my prior publications, which are
mentioned in the bibliography preceding every chapter. Chapter 1 on “the
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Principle of ‘Framed Autonomy’ is based on section 17 of the second edition of
my Understanding EU Law of 2005, to be updated by Annette Nordhausen
Scholes, Manchester University, in the third edition of the joint publication
Understanding EU Internal Market Law (forthcoming).

The development of this book further owes thanks to four places where parts
had been prepared, presented and debated. First, the European University
Institute, Florence, under the guidance of Hans Micklitz who initiated several
conferences and publications on various aspects of the topic. I was able to use my
contribution to the book edited by Hans Micklitz with R. Brownsword et al.
(eds.), The Foundations of European Private Law, 2011, pp. 185-220 on “Balancing
in Private Law and the Imperatives of the Public Interest” for Chapter 5 of this
book. The Law Faculty of Oxford, with Dorota Leczykiewicz and Stephen
Weatherill, was responsible for organising a stimulating workshop published as
The Involvement of EU Law in Private Law Relationship, 2012, where I gave a
paper on “The Impact of Non-discrimination Principle on Private Autonomy”
(at pp. 253-278), which has an updated sequel in Chapter 3 of this book. The
Stockholm University EU Law Institute headed by Ulf Bernitz hosted a
conference on “General Principles of EU Law and Private Law” in the beginning
of 2013 where I presented a paper on “The Principle of Effectiveness and in EU
Private Law” to be published with the proceedings of this conference; this is the
basis for a more extensive discussion in Chapter 4. Groningen University, with
Laurence Gormley, Aurelia Ciacchi and Bart Krans, gave me the chance to spend
time for research and debate as a visiting professor in spring 2013, where I was
able to present the introduction to this book for critical assessment. I owe many
thanks to the debates in these institutions which encouraged me to put my
somewhat inchoate ideas together in a comprehensive work on “General
Principles of EU Civil Law”. Of course, I have sole responsibility for any
remaining mistakes, misconceptions and misunderstandings.

Hamburg, summer 2013
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