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FOREWORD

The editors are very pleased to present the European Energy Law Report IX. The
European Energy Law Report is an initiative of the organisers of the European
Energy Law Seminar which has been held on an annual basis since 1989 at
Noordwijk aan Zee in the Netherlands. The aim of this seminar is to present an
overview of the most important legal developments in the field of International,
EU and national energy and climate law. Whereas the first seminars concentrated
on the developments at EC level that followed the establishment of an Internal
Energy Market, the focus has now gradually switched to the developments at the
national level following the implementation of the EU Directives with regard to
the internal electricity and gas markets. This approach can also be found in these
reports.

Similarly to the previous editions of European Energy Law Report, all of which
are based on papers presented at the preceding European Energy Law Seminar,
this Report is the result of the papers presented at the seminar which was held on
11 and 12 April 2011. The current report contains four sections representing the
following topics: “The Role of Caselawin Liberalising EU Energy markets”, “Energy
and Carbon Markets — Transparency and Design Challenges”, “Developing EU
Energy Infrastructure - New Grids and Regulatory Instruments” and “Securing

Energy Supply — Resource and Treaty Developments”.

We are grateful to the speakers at the seminar for their support and co-operation
in rewriting their papers for the purpose of this book. We also would like to
thank the authors and co-authors who did not speak at the seminar, but who were
nevertheless willing to participate in this project so that we are able to provide
you with a “complete” picture of all topics discussed. Finally, we would like to
acknowledge the help and support of the publisher in publishing this book. We
are confident that these reports will be part of an excellent long-term tradition.

Martha Roggenkamp and Olivia Woolley
Groningen, 8 March 2012
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INTRODUCTION

Martha RocGenkamPp and Olivia WOOLLEY

The European Energy Law Report IX presents an overview of the most important
developments in international, EU, and national energy and climate change law
as discussed at the 24" European Energy Law Seminar, which was held on 11 and
12 April 2011 in Noordwijk aan Zee in the Netherlands. This book is divided into
four parts, each of which covers a different development in the energy sector. The
order and content of these sections do not necessarily mirror those of the papers
as they were presented at the seminar.

THE ROLE OF CASE LAW IN LIBERALISING ENERGY
MARKETS

» ]

Since the 1988 EU working document “Toward an Internal Energy Market”,! it is
clear that the establishment of an internal market relies on a combination of ex ante
and ex post approaches. Whereas ex ante provisions are a part of secondary EU law
such as, for example, the Internal Energy Market Directives and Regulations, ex
post developments are based on primary EU law, i.e. the Treaty on the Functioning
of the European Union, and thus driven by judicial interpretations of relevant
Treaty provisions on free movement and competition. The importance of the latter
for giving definition to the internal market and clarifying relationships between
market actors was illustrated clearly in the Energy Sector Inquiry of 2007.? This
European Energy Law Report makes clear that the number and impact of cases
applying to the energy sector that are coming before the European Court of Justice
as well as national courts and arbitral tribunals is increasing. Market liberalisation
is indeed approaching through the backdoor and via ex post regulation.

Berend Jan Drijber presents in Chapter I an overview of EU case law relating to
the second energy package, i.e. the Electricity and Gas Market Directives of 2003.

! COM (88) 238 final.

2 See also Marc van der Woude, “The Application of Antitrust Rules in the Energy Sector: Action
Time”, in: Martha M. Roggenkamp and Ulf Hammer (eds.), European Energy Law Report VI,
Intersentia 2009, pp. 3-17 and Marco Slotboom, “Recent Developments of Competition Law
and the Impact of the Sector Inquiry”, in: Martha M. Roggenkamp and Ulf Hammer (eds),
European Energy Law Report VI, Intersentia 2010, pp. 97-114.
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Introduction

His examination of this case law is grouped into three categories: institutional
matters, access to networks and price intervention. The first group of cases involves
defects in the implementation of the 2003 Directives. The European Court of
Justice (ECJ) held, for example, that the regime providing for a methodology
for calculating network tariffs had not been correctly transposed into national
law by Sweden. Other case law involves the designation of system operators and
the independence of national regulators (i.e. the division of powers between
regulators and government). The court ruled in two cases that Belgium had not
adequately transposed those provisions of the 2003 Directives concerning these
matters into national law. Thereafter, the author discusses two cases relating to
third-party access to energy networks and facilities. Such access should be based
on the principles of transparency and non-discrimination. Increasingly, however,
it seems that reasons may be found for some degree of discrimination. In the case
Commission/Slovakia the Court assessed the extent to which third party access
may be restricted in order to protect network investments. Another network
access case, “Sabatauskas”, involved an assessment of the distinction between the
wording “access to the system” and “connection to the system”. The court upheld
that, although the Directive provides parties with a non-discriminatory access
right, Member States may decide about the connections and where they should be
made. The final part of this chapter deals with price intervention. As a basic rule,
the energy liberalisation process entails that suppliers and consumers are free
to decide about price and service conditions. However, the Italian Government
has been involved in some sort of price control in two cases: the Federutility case
and the ENEL case. The Court ruled that intervention of this nature could be
legitimate in certain circumstances and under certain conditions. The author
concludes that more case law can be expected following the implementation of
the Third Energy Package as many of its provisions are unclear and touch upon
technically complex issues.

The next chapter, written by Thomas Deruytter and Frederik Vandendriessche,
discusses in more detail the above-mentioned Federutility case (C-265/08). The
authors begin by acknowledging that there may be a tension between the need
to liberalise markets and the need to maintain “services of general economic
interest”. The ECJ has ruled in several cases on the extent to which services of
general economic interest may provide a reason not to apply the Treaty provisions
on free movement and competition. The Electricity and Gas Directives specifically
refer to the possibility that Member States may restrict liberalisation if necessary
to carry out services of general economic interest, also referred to as public
service obligations (PSO).> In the Federutility case the ECJ assessed the extent

See also Roberto Malaman and Luca Lo Schiavo, “Improving Continuity of Electricity Supply
through Economic Incentive Regulation”, in: Martha M. Roggenkamp and Ulf Hammer,
European Energy Law Report 111, Intersentia 2006, pp. 111-125.
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Introduction

to which energy prices (= supply or commodity prices) may be regulated, and
whether such regulation can be considered as a PSO. It confirms that such price
regulation may be possible, but only under strict conditions and whilst applying
strict procedures.

Anatole Boute continues the discussion of price regulation in Chapter III. As
with the preceding chapter, the author begins by stating that, in a liberalised
energy market, there should be no room for government intervention in energy
pricing and that market prices should give the right incentive for investments in
electricity production. Government interference in energy prices may also have a
negative effect on investments. Governments introducing price caps may create
a situation where investors will not be able to get a return on their investments
as originally scheduled. The author analyses whether international investment
protection standards and treaties like the Energy Charter Treaty may provide
investors with a sufficient guarantee of protection in such situations. The case
AES versus Hungary is used as an illustration. It involves the modernisation of
electricity generators by a foreign investor on the basis of a commitment of the
Hungarian government that the investor was guaranteed a reasonable return.
Following Hungary’s accession to the EU and the consequent process of energy
market liberalisation, free market prices were introduced. When these prices
were considered to be excessive, the Hungarian government introduced a system
of fixed pricing. According to the investors such price regulation amounted to a
violation of international investment protection standards. The arbitral tribunal
did not follow this argument as the price regulation did not deprive the investors
of their investment. The outcome is based on an assessment of international
investment laws and their impact on electricity markets that are changing as a
result of the liberalisation process.

ENERGY AND CARBON MARKETS -
TRANSPARENCY AND DESIGN CHALLENGES

Part II of this book concentrates on the issue of market design and market
transparency. The energy sector has been in a process of market liberalisation since
the 1990s, and this has led to a reorganisation of the market. This reorganisation
has been based on some important general principles such as non-discrimination
and transparency. In this regard, the first two chapters in Part II analyse newly
introduced rules for increasing market transparency. The reorganisation of the
energy market is also closely connected with advancing the climate change goals
of the EU, i.e. the need to reduce CO, emissions. So far, the obligation to reduce
CO, emissions has fallen primarily on primary large-scale CO, emitters such as
fossil fuel power plants. However, it is increasingly acknowledged that consumers
can play an important role in achieving these CO, emission reduction goals.
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One of the options to be examined is the introduction of an emissions trading
regime for households, although this would give rise to significant market design
challenges.

Chapter IV of this book analyses Regulation (EU) 1227/2011 on wholesale energy
market integrity and transparency (REMIT). Odd-Harald Wasenden and Halvor
Aurmo discuss this new Regulation, which aims at ensuring that consumers and
other market parties have confidence in the integrity of the energy market, that
wholesale market prices reflect a fair and competitive interplay between supply
and demand and that no profits are made as a result of market abuse. More market
transparency may lead to more competition in the wholesale market. This chapter
presents the main elements of the Regulation. It starts with examining the type of
information to which the transparency rules apply and what type of information
needs to be disclosed. It then considers the provisions dealing with the prohibition
of insider trading and market manipulation. Finally, these transparency and
integrity rules will require and lead to more intense market monitoring and data
collection. Market participants will publish a wide range of data and information.
It could be questioned whether more information in the end will result in more
transparency. A surplus of information may even have the opposite effect.

Jeppe Dang presents in Chapter V an analysis of how these transparency rules
may affect the upstream gas market. The REMIT regulation also applies to
the exploitation of upstream gas pipelines. Important parts of these pipelines
are situated offshore and are operated by private parties (e.g. oil companies).
The Gas Directives of 1998, 2003 and 2009 provide some rules involving third
party access to upstream pipelines, but these rules impose a very limited extent
of regulation. How does this relate to the transparency rules in REMIT? This
question is analysed on the basis of the Danish experience. The author discusses
the history of the Danish gas sector* and how the offshore Danish gas grid is
connected to the onshore EU gas network. The regulation of the Danish upstream
gas sector is then discussed and compared with the other “national” regimes in
the North Sea area.’ This analysis shows that the regimes differ greatly, especially
as regards unbundling and access. The least unbundled systems are also the least
transparent. The Danish government is therefore introducing a pilot which aims
at creating more transparency in the Danish upstream gas sector. Whatever

See also Anita Renne, “Merging the Danish System Operators for Gas and Electricity into One
State-Owned Company”, in: Ulf Hammer and Martha M. Roggenkamp, European Energy Law
Report III, Intersentia, 2006, pp. 217-229 and Anita Renne, “State Participation in Danish Oil
and Gas Licences - A New Role for the State”, in Martha M. Roggenkamp and Ulf Hammer
(eds), European Energy Law Report VI, Intersentia, 2009, pp. 277-286.

See forananalysis of the reorganisation of the Norwegian upstream gas market Are L. Brautaset,
“The New Framework for Gas Transportation in Norway”, in Martha M. Roggenkamp and Ulf
Hammer (eds), European Energy Law Report I, Intersentia 2004, pp. 5-27.
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the outcome of this pilot, another question remains to be answered involving
the status and qualification of upstream pipelines. Is it still valid to distinguish
between upstream pipelines and transmission pipelines or should the EU and/
or national legislators aim at treating these pipeline systems in a similar way and
thus also apply one regulatory scheme? Introducing such a scheme would lead to
interesting design challenges.

Another type of design challenge is discussed in Chapter VI written by
Suryapratim Roy and Edwin Woerdman. They discuss the possibilities and
drawbacks of introducing a scheme of end-user emissions trading in the EU.
The EU has set itself ambitious climate targets, the principal goal being a 20%
CO, emissions reduction in 2020. Part of this target can be achieved by using
more renewable energy sources and more energy efficiency instruments, but a
CO, emission cap-and-trade mechanism is also central to the EU’s strategy
for reducing emissions. So far this mechanism has only been introduced at the
level of major emitters such as electricity generators and refineries. These major
emitters are awarded annually a specific amount of credits which reflect specific
quantities of CO,. If they emit more CO, than permitted levels, these emitters need
to buy credits on the market and, vice versa, if they emit less then they can sell
credits on the open market. This chapter discusses the possibility of introducing
such a cap-and-trade regime in another part of the energy chain; at the level of
household consumers. Household consumers are often not aware of the extent to
which they emit CO,. Introducing a cap-and-trade and emissions trading scheme
would create awareness, transparency and the direct involvement of end-users.
Introducing such a scheme at the end-user level would, however, mean a redesign
of the end-user market and require corresponding changes to the EU’s emissions
trading scheme. The authors describe the challenges of bringing consumers
within emissions trading systems by answering the following questions: What
would such a trading scheme entail? Why should end-user emissions trading be
introduced? How should we design such a scheme? And when (if at all) would it
be feasible to implement end-user emissions trading given the need for political
and public acceptance if this is to be established?

DEVELOPING EU ENERGY INFRASTRUCTURE -
NEW GRIDS AND REGULATORY INSTRUMENTS

It is essential for the long-term security of energy supply that networks of cables
and pipelines connecting producers with consumers are capable of carrying
sufficient gas and electricity to meet demand for these commodities. This, in
itself, makes it necessary that grid infrastructure is continuously maintained and
upgraded, and where required, that new pipelines and cables are constructed.
In addition, the transition to a low-carbon energy supply will involve both the
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extensive development of new infrastructure to transmit electricity generated
from renewable sources whose locations may be far distant from existing
transmission systems, and the modification of networks both to accommodate
small-scale renewable generators and to allow for enhanced demand-side
management of electricity consumption. The chapters in Part III examine some
of the key challenges currently facing the European Union and its Member States
in connection with providing adequate energy infrastructures and the possible
role of law in addressing them.

In Chapter VII, Sylvia Elisabeth Beyer provides a detailed account of the policy
and legal responses of European institutions to serious concerns over the adequacy
of the EU’s energy infrastructure. The chapter discusses the review of European
policy on energyinfrastructure (as embodied in the framework for Trans-European
Energy Networks) during the period 2007-2010, and goes on to outline the
priorities for energy infrastructure development identified in this review, identified
as well as possible obstacles to obtaining the investment necessary to achieve these
priorities. These include complex permit-granting procedures, public opposition to
energy development, national regulatory regimes that are not designed to support
transboundary infrastructure projects and the difficulty with raising finances
during an economic crisis. The author examines the European Commission’s
proposals for overcoming these obstacles (as set out in its draft regulation on
“Guidelines for trans-European energy infrastructure” of 2011) by establishing
mechanisms for identifying projects of common interest for Member States, by
requiring national authorities to establish regulatory practices that better support
decision-making on transboundary infrastructure projects, and by making access
available to European funding for a limited number of projects (whilst making it
clear that market funding should remain the norm). The proposed regulation has
only recently commenced its progress through the European legislative process,
and it remains to be seen whether, if adopted, it will address the barriers to renewing
Europe’s energy infrastructure that the chapter identifies.

In Chapter VIII, Olivia Woolley explores legal difficulties raised by the need to
construct new infrastructure to accommodate energy from offshore renewable
resources. An explosion of oftshore wind energy generation in the North and Baltic
Seasisanticipated during this and the following decade as part of national strategies
for meeting European commitments to increase renewable energy generation and
reduce carbon emissions as well as to enhance national and European energy
security.® The desirability of interstate collaboration both on exploiting offshore

See for an overview of the earlier legal developments in North Sea wind energy regulation
part II of European Energy Law Report I, eds. Martha M. Roggenkamp and Ulf Hammer,
Intersentia, 2004, pp. 91-173. This part presents an overview of the offshore legal developments
in the Netherlands, Belgium, the United Kingdom, Denmark and Germany.
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wind energy resources and constructing offshore infrastructure in connection
with this has been widely canvassed by commentators and politicians alike, and
the chapter focuses on legal issues raised by two of the early proposals for offshore
infrastructure projects that would combine new electricity interconnectors
between states with connections for offshore wind farms: the COBRA cable
between Denmark and the Netherlands with the possibility of attaching German
offshore wind farms that may be constructed to it as it passes through waters
subject to Germany’s jurisdiction; and the Kriegers Flak project between Germany
and Denmark combining interconnections between them with three wind farms.
The chapter outlines the several problems that have arisen for these projects as a
result of differing national regulations on matters including wind farm connection
to onshore transmission systems and financial support for renewable energy. It
also examines possible legal responses to these difficulties with a particular focus
on cooperation between states and the agreement of treaties by them that lay
down specific legal regimes for individual projects or for governing regional grid
development.’

SECURING ENERGY SUPPLY - RESOURCE AND
TREATY DEVELOPMENTS

The chapters in Part IV explore two aspects of a perennial question in European
energy policy and law: how can sufficient energy supplies for the European Union
be secured without undermining the pursuit of other European objectives (and
particularly that of market liberalisation)? The first is the difficulty of balancing
the need to ensure energy security with advancing the EU’s environmental goals
including a European-wide improvement of water quality and the progressive
reduction of carbon emissions. The second is the geopolitical anxieties raised by
heavy reliance on gas imports from Russia, and the role of the Energy Charter
Treaty in relieving them by creating a stable legal framework for EU/Russian
energy relations.

In Chapter IX, Anne-Sophie Corbeau considers the significant global interest
during the last decade in the exploitation of unconventional gases, and, in
particular, the exponential growth of the shale gas sector in the U.S. She explores
the enormous impact that increased production of unconventional gases has had
on the international gas market. There is currently no exploitation of shale gas

The establishment of arrangements for governing the development and operation of upstream
gas infrastructure has been discussed in earlier European Energy Law Reports. See, for
example, H. Musaeus, “Introduction of the Framework Agreement entered into between
Norway and the United Kingdom concerning cross-boundary co-operation”, and Peter D.
Carter, “The New UK Infrastructure Code of Practice”, in: Martha M. Roggenkamp and Ulf
Hammer, European Energy Law Report 111, Intersentia 2006, pp. 233-252.
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in the EU (although some exploratory wells have been authorised), but it is of
great strategic interest because the EU’s energy security could be substantially
enhanced (including by a corresponding diminution in reliance on Russian
supplies) if projections of gas reserves prove well-founded. However, proposals
for extracting shale gas and other unconventional gases are highly controversial
because of concerns that “fracking”, the technique by which access to these
resources is gained, could have significantly negative effects on the environment
and public health including by contaminating water supplies. The chapter explains
what the fracking process involves and examines the range of possible barriers for
countries (including Member States of the European Union) with an interest in
exploiting unconventional gases. Last but not least, it provides an overview of why
the fracking process and the prospect of unconventional gas drilling in general
have generated strong public concerns, and, in some cases, outright opposition.

In Chapter X, the authors examine a significant development in energy relations
between the European Union and Russia. The Energy Charter Treaty (ECT) is
specifically intended to facilitate exploitation of the vast energy resources of
the former Soviet Union by providing a stable legal framework for investment.
Russia, having been involved with drafting the treaty, has subsequently failed to
ratify it for a range of reasons,® but without openly rejecting it. However, it has
now gone beyond this by presenting a draft of a new convention on “Ensuring
International Energy Security”, the key provisions of which are discussed in this
chapter. The proposed Convention is unsurprisingly weighted toward Russian
interests, although the authors note that, curiously, it does not capture some of
Russia’s key priorities in energy-related negotiations with the European Union
during the past twenty years. Developing a stronger legal framework for energy
relations with Russia than currently exists would clearly be of interest for the
EU, but the chapter identifies a number of respects in which the proposed treaty
is likely to be unacceptable to it. In any event, it is questionable, in view of the
significant overlap between the subject matter of the proposed treaty and the
ECT, whether either Russia’s or the EU’s interests would be best served by starting
afresh rather than seeking to negotiate changes to the ECT within the context of
an ongoing modernisation of the framework for investment and the processes for
interaction between state parties to the treaty that this establishes. The authors
conclude with the suggestion that the latter route would provide the most viable
approach to ongoing EU and Russian negotiations on energy, although it is by no
means clear given its presentation of the draft treaty that Russia will be willing to
work within the ECT framework.

One of the reasons concern the provision on transit in the ECT. See also Kaj Hobér, “Russian
Energy Policy and Dispute Settlement” and Jan Gerrit Westerhof, “The Transit Conflict
between Russia and Ukraine from a Legal Perspective”, in: Martha M. Roggenkamp and Ulf
Hammer (eds), European Energy Law Report VI, Intersentia, 2010, pp. 235-275.
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