ANNOTATED LEADING CASES OF

INTERNATIONAL CRIMINAL TRIBUNALS

VOLUME XXXIX

THE INTERNATIONAL CRIMINAL COURT
20062008

André KLIP and Steven FREELAND (eds.)
Anzinga LOW (assistant editor)

m intersentia

Cambridge — Antwerp — Portland



Intersentia Publishing Ltd.

Trinity House | Cambridge Business Park | Cowley Road

Cambridge | CB4 OWZ | United Kingdom

Tel.: +44 1223 393 753 | Email: mail@intersentia.co.uk

Distribution for the UK:
Hart Publishing Ltd.

16C Worcester Place
Oxford OX1 2JW

UK

Tel.: +44 1865 517 530
Email: mail@hartpub.co.uk

Distribution for Austria:

Neuer Wissenschaftlicher Verlag
Argentinierstral3e 42/6

1040 Wien

Austria

Tel.: +43 1 535 61 03 24

Email: office@nwyv.at

Distribution for the USA and Canada:
International Specialized Book Services
920 NE 58th Ave. Suite 300

Portland, OR 97213

USA

Tel.: +1 800 944 6190 (toll free)

Email: info@isbs.com

Distribution for other countries:
Intersentia Publishing nv
Groenstraat 31

2640 Mortsel

Belgium

Tel.: +32 3 680 15 50

Email: mail@intersentia.be

Please cite as: ICC, Decision on the Prosecution Application under Article 58(7) of the Statute, Prosecutor
v. Harun and Abd-Al-Rahman, Case No. ICC-02/05-01/07, P.T. Ch. 1, 27 April 2007, Klip/ Freeland, ALC-

XXXIX-13.

Annotated Leading Cases of International Criminal Tribunals
André Klip and Steven Freeland (eds.); Anzinga Low (assistant editor)

Cover illustration: Sebastien and Quinten

© 2014 Intersentia

Cambridge — Antwerp — Portland

www.intersentia.com | www.annotatedleadingcases.com

ISBN 978-1-78068-062-0
D/2014/7849/79
NUR 828

British Library Cataloguing in Publication Data. A catalogue record for this book is available from the British Library.

No part of this book may be reproduced in any form, by print, photoprint, microfilm or any other means, without written permission

from the publisher.



TABLE OF CONTENTS

Table of Contents . . ... ... ... .

Preface . . ... .

Part 1/ Preliminary matters

1. Arrest and Surrender

Decision on the Prosecution Application under Article 58(7) of the Statute, Prosecutor v. Harun and
Abd-Al-Rahman, Case No. ICC-02/05-01/07, PT. Ch. 1, 27 April 2007. . ....... ... ... .......

Decision concerning Supporting Materials in relation with the Prosecution’s Application for
Warrants of Arrest pursuant to Article 58 of the Statute, Situation in the Democratic Republic of
Congo, Case No. ICC-01/04-01/07-35, PT. Ch. [, 26 June 2007. .......... .. ... ...,

Public redacted version of the Decision on the evidence and information provided by the Prosecution
for the issuance of a warrant of arrest for Germain Katanga, Prosecutor v. Katanga, Case No. ICC-
01/04-01/07, PT. Ch. I, 5 November 2007. ... ..ottt

Recommandations adressees a la chamber des mises en accusation de la cour d’appel de bruxelles en
vertu de I” article 59 du statut de rome, Prosecutor v. Bemba, Case No. ICC-01/05-01/08, P.T. Ch. 111,
3IUNe 2008, . o

Decision on the Prosecutor’s Application for a Warrant of Arrest against Jean-Pierre Bemba Gombo,
Prosecutor v. Bemba, Case No. ICC-01/05-01/08-14, P.T. Ch. III, 10 June 2008. . .. .............

Commentary Jackson Magoto . ... ...... ...

2. Pre-trial detention

Decision reviewing the Trial Chamber’s ruling on the detention of Thomas Lubanga Dyilo in
accordance with Rule 118(2), Prosecutor v. Lubanga, Case No. ICC-01/04-01/06-1151, T. Ch. I,
1 February 2008 . . .. oo

Decision Concerning Pre-Trial Detention of Germain Katanga, Prosecutor v. Katanga, Case No.
ICC-01/04-01/07, P.T. Ch. I, 21 February 2008. . .. ... .. e

Decision on the powers of the Pre-Trial Chamber to review proprio motu the pre-trial detention of
Germain Katanga, Prosecutor v. Katanga and Ngudjolo Chui, Case No. ICC-01/04-01/07, P.T. Ch. 1,
I8 March 2008.. . .. ...

Decision on the Application for Interim Release of Mathieu Ngudjolo Chui, Prosecutor v. Katanga
and Ngudjolo Chui, Case No. ICC-01/04-01/07, PT. Ch. I, 27 March 2008 ....................

Decision on the Conditions of the Pre-Trial Detention of Germain Katanga, Prosecutor v. Katanga
and Ngudjolo Chui, Case No. ICC-01/04-01/07, PT. Ch. I, 21 April 2008 .....................

Decision reviewing the Trial Chamber’s ruling on the detention of Thomas Lubanga Dyilo in
accordance with Rule 118(2), Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, T. Ch. I, 29 May
2008

Commentary Goreth Kyakuwa . ......... ... . . e

11

13

45

47

61

65
84

91

95

101

109

115

121
127



Table of Contents

Part 2/Procedural Matters
3. Victim participation

Decision on the Requests of the Legal Representative of Applicants on application process for
victims’ participation and legal representation, Situation in the Democratic Republic of Congo, Case
No. ICC-01/04, PT. Ch. I, 17 August 2007 . .. ..ottt e

Decision on the Requests of the OPCV, Situation in the the Democratic Republic of Congo, Case No.
ICC-01/04, PT. Ch. I, 10 December 2007.. . . . ..ottt e e e e

Decision on victims’ participation, Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, T. Ch. I,
18 January 2008 . . . . oo

Separate and Dissenting Opinion of Judge Rene Blattmann ......... ... ... ... ... .......

Decision on the Applications for Participation Filed in Connection with the Investigation in the
Democratic Republic of the Congo by a/0004/06 a a/0009/06, a/0016/06 a a/0063/06, a/0071/06 a
a/0080/06 et a/0105/06 a a/0105/06 4 a/0110/06, a/0188/06, a/0128/06 a a/0162/06, a/0199/06, a/203/06,
a/209/06, a/214/06, a/0220/06 a a/0222/06, a/0224/06, a/0230/06 a a/0230/06, a/0234/06 a a/0236/06,
a/0240/06, a/0225/06, a/0231/06 a a/0233/06, a/0237/06 a a/0239/06 et a/0241/06 a a/0250/06,
Situation in DRC, Case No. ICC-01/04, P.T. Ch. I, 31 January 2008 . . . ..........ovieiinnno..

Decision on the role of the Office of Public Counsel for Victims and its request for access to
documents, Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, T. Ch. I, 6 March 2008. . ........

Decision, in limine, on Victim Participation in the appeals of the Prosecutor and the Defence against
Trial Chamber I’s Decision entitled “Decision on Victims’ Participation”, Prosecutor v. Lubanga,
Case No. ICC-01/04-01/06 OA 9 and OA 10, A. Ch., 16 May 2008. ..........................

Separate and Dissenting Opinion of Judge Sang-Hyon Song. . ....... ... ... ... ... ... ...

Decision on Limitations of Set of Procedural Rights for Non-Anonymous Victims, Prosecutor v.
Katanga and Ngudjolo Chui, Case No. ICC-01/04-01/07, P.T. Ch. I, 30 May 2008. . .. ...........

Decision on the legal representative’s request for clarification of the Trial Chamber’s 18 January 2008
“Decision on victims’ participation”, Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, T. Ch. I,
2June 2008, .

Public Redacted Version of the “Decision on the 97 Applications for Participation at the Pre-Trial
Stage of the Case”, Prosecutor v. Katanga and Ngudjolo Chui, Case No. ICC-01/04-01/07, P.T. Ch. 1,
10 June 2008 . ..o

Commentary Iryna Marchuk . ....... ... . . . .

4. Witnesses

First Decision on the Prosecution Request for Authorisation to Redact Witness Statements,
Prosecutor v. Katanga, Case No. ICC-01/04-01/07, P.T. Ch. I, 7 December 2007 ...............

Decision on various issues related to witnesses’ testimony during trial, Prosecutor v. Lubanga, Case
No. ICC-01/04-01/06, T. Ch. I, 29 January 2008. . . . .. ..ottt

Judgment on the appeal of the Prosecutor against the decision of Pre-Trial Chamber I entitled “First
Decision on the Prosecution Request for Authorisation to Redact Witness Statements”, Prosecutor v.
Katanga, Case No. ICC-01/04-01/07 (OA), A. Ch., 13 May 2008 . ...........................

Dissenting Opinion of Judge Pikis . ........ ...

135

147

153

177

183

209

219
228

231

239

249

278

287

301

313
338



Table of Contents

Decision on the prosecution’s application for an order governing disclosure of non-public information
to members of the public and an order regulating contact with witnesses, Prosecutor v. Lubanga,
Case No. ICC-01/04-01/06, T. Ch. I, 3 June 2008. . . ... ...ttt

Decision on certain practicalities regarding individuals who have the dual status of witness and
victim, Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, T. Ch. I, 5 June 2008. . .............

Commentary Tatiana Bachvarova. . ... .......... ... i

5. Witness proofing and preparation

Decision Regarding the Practices Used to Prepare and Familiarise Witnesses for Giving Testimony
at Trial, Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, T. Ch. I, 30 November 2007 . . ... ..

Decision on the procedures to be adopted for instructing expert witnesses, Prosecutor v. Lubanga,
Case No. ICC-01/04-01/06, T. Ch. I, 10 December 2007 . ... .. ..ot

Decision regarding the Protocol on the practices to be used to prepare witnesses for trial, Prosecutor
v. Lubanga, Case No. ICC-01/04-01/06, T. Ch. I, 23 May 2008. . . . ............ ... ... .. ...

Commentary Stefanie Bock .. ........ ...

6. Disclosure/access to evidence

Decision Regarding the Timing and Manner of Disclosure and the Date of Trial, Prosecutor v.
Lubanga, Case No. ICC-01/04-01/06, T. Ch. I, 9 November 2007. .. .........................

Decision on the Requests of the OPCD on the Production of Relevant Supporting Documentation
Pursuant to Regulation 86(2)(e) of the Regulations of the Court and on the Disclosure of Exculpatory
Materials by the Prosecutor, Situation in Democratic Republic of Congo, Case No. ICC-01/04, P.T.
Ch., 7December 2007. . . . ..ot

Decision of the Appeals Chamber on the Unsealing of Documents, Prosecutor v. Kony et al., Case
No. ICC-02/04-01/05 OA, A. Ch., 4 February 2008 . . . . ... ... ... ... ... .

Separate Opinion of Judge Georghios M. Pikis . ... ... .. .. ... . . i

Decision on disclosure by the defence, Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, T. Ch. I,
20 March 2008 . . ..o e

Decision on the request of Mr. Thomas Lubanga Dyilo for suspensive effect of his appeal against the
oral decision of Trial Chamber I of 18 January 2008, Prosecutor v. Lubanga, Case No. ICC-01/04-
01/06 OA 11, A. Ch., 22 April 2008. . . . . ..o

Dissenting Opinion of Judge Georghios M. Pikis. . ....... .. ... i ...

Decision on Disclosure Issues, Responsibilities for Protective Measures and other Procedural
Matters, Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, T. Ch. I, 24 April 2008.. . ..........

Separate and Dissenting Opinion of Judge Blattmann. . ........ ... ... ... ... ... ... ...

Commentary Sara Wharton. . . ......... ... e

345

351
366

391

405

411
423

433

441

449

452

457

467

471

479
507
516



Table of Contents

7. Evidence

Decision on the status before the Trial Chamber of the evidence heard by the Pre-Trial Chamber and
the decisions of the Pre-Trial Chamber in trial proceedings, and the manner in which evidence shall
be submitted, Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, T. Ch. I, 13 December 2007. . . .

Decision on agreements between the parties, Prosecutor v. Lubanga, Case No. ICC-01/04-01/06,
T.Ch. 1,20 February 2008 . . .. ... e

Decision on the admissibility for the confirmation hearing of the transcripts of interview of deceased
Witness 12, Prosecutor v. Katanga and Ngudjolo Chui, Case No. ICC-01/04-01/07, P.T. Ch. I,
I8 April 2008 . . o oot

Decision on prosecution’s requests to add items to the evidence to be relied on at trial filed on 21 April
and 8 May 2008, Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, T. Ch. I, 4 June 2008. . .....

Commentary Annemarieke Beijer . . ... ... ... i

8. Joinder

Decision on the Joinder of the Cases against Germain Katanga and Mathieu Ngudjolo Chui,
Prosecutor v. Ngudjolo Chui, Case No. ICC-01/04-01/07, P.T. Ch. I, 10 March 2008. . ...........

Judgment on the Appeal Against the Decision on Joinder rendered on 10 March 2008 by the Pre-Trial
Chamber in the Germain Katanga and Mathieu Ngudjolo Chui Cases, Prosecutor v. Ngudjolo Chui,
Case No. ICC-01/04-01/07 OA 6, A. Ch., 9 June 2008. . . ... ...ttt

Commentary Astrid ReiSiNger. ... ........ .ot e e

9. Organization of proceedings

Decision on the procedures to be adopted for ex parte proceedings, Prosecutor v. Lubanga, Case No.
ICC-01/04-01/06, T. Ch. I, 6 December 2007 . . .. ...ttt e e i

Decision on opening and closing statements, Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, T.
Ch.L 22 May 2008. . . oottt

Separate and Dissenting Opinion of Judge Rene Blattmann . ............................ ...

Decision on whether two judges alone may hold a hearing - and - Recommendations to the Presidency
on whether an alternate judge should be assigned for the trial, Prosecutor v. Lubanga, Case No. ICC-
01/04-01/06, T. Ch. I, 22 May 2008. . . . ..o oottt

Separate and Concurring Opinion of Judge Rene Blattmann. . ........................... ...

Commentary Fabian Raimondo . ........... .. ... . . . i

10. Languages

Decision on the Defence Request Concerning Languages, Prosecutor v. Katanga, Case No. ICC-
01/04-01/07, PT. Ch. I, 21 December 2007 . . . . ..ottt e e e e et

Judgment on the appeal of Mr. Germain Katanga against the decision of Pre-Trial Chamber I entitled
“Decision on the Defence Request Concerning Languages”, Prosecutor v. Katanga, Case No. ICC-
01/04-01/07 (OA 3), A. Ch., 27 May 2008. . . ... ..ot

531

545

549

555
565

573

579
584

595

601

607

611
619
622

627

637



Table of Contents

Partially Dissenting Opinion of Judge Georghios M. Pikis . ......... .. ... . ... . ... ....

Decision Implementing the Appeal Chamber Judgment concerning Languages, Prosecutor v.
Katanga and Ngudjolo Chui, Case No. ICC-01/04-01/07, P.T. Ch. I, 2 June 2008 ...............

Commentary Regina RauxIoh . ........ ...

11. Impartiality

Decision on the prosecutor’s request to separate the senior legal advisor to the pre-trial division from
rendering legal advice regarding the case, Prosecutor v. Kony et al., Case No. ICC-02/04-01/05, P.T.
Ch. L, 31 October 2000 . . . ..ottt e e e e e e

Commentary Anzing@ LOw. .. ... ...

12. Counsel and Amicus

Decision on the Request for Review Pursuant to Regulation 135(2) of the Regulations of the Registry
Submitted by the Former Ad hoc Counsel for the Defence on 27 July 2007, Situation in Darfur
Sudan, Case No. ICC-02/05, P.T. Ch. I, 18 September 2007. .. . ... ... oiiiiii i

Commentary Steven W. Becker .. ........ ..

13. Cooperation of states

Decision on the “Defence Application pursuant to Article 57(3)(b) of the Statute to Seek the
Cooperation of the Democratic Republic of Congo (DRC)”, Prosecutor v. Katanga and Ngudjolo
Chui, Case No. ICC-01/04-01/07, PT. Ch. I, 25 April 2008 . . . . ... ..o

Partly Dissenting Opinion of Judge Anita USacka . ....... ... ... ... ... ... ... . ... .....

Decision et demande en vue d’obtenir I'identification, la localisation, le gel et la saisie des biens et
avoirs adressees a la republique portugaise, Prosecutor v. Bemba Gombo, Case No. ICC-01/05-
01/08, P.T. Ch. 111, 27 May 2008 . . . ..ottt et e e e e e e e e e e

Commentary Gentian Zyberi. . ... ........ .ot

Part 3/ Confirmation stage

14. Appealing Confirmation of Charges Decision

Decision on the Prosecution and Defence applications for leave to appeal the Decision on the
confirmation of charges, Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, P.T. Ch. I, 24 May
2007 o

Decision on the admissibility of the appeal of Mr. Thomas Lubanga Dyilo against the decision of
Pre-Trial Chamber I entitled “Decision sur la confirmation des charges” of 29 January 2007,
Prosecutor v. Lubanga, Case No. ICC-01/04-01/06 OA8, A. Ch., 13 June 2007. ... .............

Commentary Sara WHarton. . . ......... ...

657

664

667
670

677

682

687
694

699
703

709

721

727

733

737



PREFACE

This is the thirty-ninth volume in the series ‘Annotated Leading Cases of International Criminal Tribunals’
(ALC) and contains the most important decisions of the International Criminal Court (ICC) for the period
from 31 October 2006 to 10 June 2008. It is the second volume containing decisions from the ICC (please
refer also to volume 23 of the ALC series) and thus deals with decisions that characterise the relatively early
judicial phase of that institution.

This volume is in its approach and structure similar to the previous volumes. Thus, the book contains the full
text of each of the annotated decisions, corrigendum, and judgments, including any separate, concurring and
dissenting opinions, as well as annexes to the decisions. As with the previous volumes, the Co-Editors have
ensured that the decisions are fully identical to the written original text, as issued by the ICC Press and
Information Office, and which bears the signatures of the judges, as only these can be considered as
authoritative versions. In the course of our editorial work on this and previous volumes, we have discovered
inconsistencies between the written original version of the decision and the any available internet versions.

Although we are only able to include the full text of the decisions by reducing their original format, we
wanted the reader to be able to identify the page number of the original text, which is placed in brackets [ ]
throughout the text.

We are very pleased that a number of distinguished international criminal law scholars were prepared to
write interesting and stimulating commentaries regarding these decisions, and believe that their contributions
will add to the breadth of knowledge and understanding about the work of the ICC.

A few words regarding the selection of decisions included in the ALC volumes are appropriate. In principle,
we select all final judgments. In addition, we publish decisions taken at any stage of the procedure that are
important for other reasons: because they deal with a specific legal question, because they are representative
of a specific type of decision, or because they enter new legal waters. As a result, we may not publish
decisions in which issues have been decided in a way similar or identical to a decision that has already been
selected.

Over the years, the selections for the series have been made on the available authorized decisions, regardless
of whether they were in English or in French. On a few occasions, decisions were selected of which there was
no English version. The Registrar of the ICC has informed us that two of the decisions selected in this
volume are only available in French only at this time, and that it cannot be expected that they will be
translated anytime soon into English, given the priorities of pending proceedings. In that context, and in
order not to further delay publication of this volume, we have decided to publish two decisions in French,
which also indicates to the reader that not every decision of the international criminal tribunals is readily
available in all of the official languages.

The decisions annotated in this volume are presented in various parts and under different headings:

Part 1, ‘Preliminary matters’, contains decisions relating to the arrest and surrender of suspects, as well as
issues regarding pre-trial detention.

Part 2, ‘Procedural matters’, contains decisions relating to the participation of victims, witnesses, witness
proofing and preparation, disclosure and access to evidence, other issues relating to evidence, joinder of
cases, organization of the proceedings, issues relating to language, impartiality of a senior legal officer of the
Court, counsel and amicus, and the cooperation of States.

Part 3, ‘Confirmation stage’, contains two decisions relating to the confirmation of charges against Thomas
Lubanga Dyilo, the first person detained for trial before the ICC.

Once again, we gratefully acknowledge the assistance of many people without whom we could not have
completed this volume. These include the Press and Information Office of the ICC, which offered generous
assistance in obtaining the hard copies of decisions, our publisher Intersentia, in particular Hans Kluwer,
Tom Scheirs and Isabelle van Dongen, and our the assistant editor, Anzinga Low, who assisted with the
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Preface

coordination of all aspects of this volume. Of course, we would again like to thank the distinguished authors
for their commentaries on the decisions, and their cooperation throughout the process.

We sincerely hope that this volume will be of interest to our readers and contribute to the further dissemination
of the important work of the ICC, as well as providing stimulation and assistance to practitioners, academics
and students.

This thirty-ninth volume of ALC also marks the first under the new combination of Co-Editors. We would
like to thank Goran Sluiter for his impressive contribution as a Co-Editor since 1999 in setting up this series
and helping to realise the success that it has today. It has been a great pleasure to work with you on no less
than 38 volumes.

We have made every effort to maintain the high standard of previous volumes, and the Co-Editors would
welcome feedback and suggestions from readers as to how the ALC series can be continuously improved, so
as to maximise its value to readers. The ALC is the largest case law series on international criminal
jurisprudence in the world, and it is our on-going aim to make it as useful as possible to all persons interested
in the work of the various institutions.

We therefore hope that you will find this volume to be a significant addition to your research resources in this
ever more important area of international law.

André Klip and Steven Freeland

Maastricht/ Sydney
February 2014
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