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EXECUTIVE SUMMARY

BACKGROUND

Recent EU Directive (2008) on the protection of the environment through 
criminal law asked the Member States to use criminal sanctions to enforce 
several EU environmental directives. Because a Directive has to be directly 
transposed into the national legislation, the Member States have the obligation 
to enforce environmental violations through criminal law. Originally, criminal 
law was used only for the most serious and ‘intentional’ cases, such as murder, 
rape or theft . However, with the rise of the new economic order aft er World 
War II, more and more violations, regulatory in nature, fell under the umbrella 
of criminal law. Some speak of the overcriminalization phenomenon, others 
argue for the increasing need of criminal sanctions because of their deterrent 
eff ect.

PURPOSE OF THIS RESEARCH

Th is debate on the use of criminal law as an enforcement mechanism, particularly 
in the area of “regulatory” crimes, brings forward a fundamental inquiry and the 
motivation for this research: why should criminal law be used at all to control 
these activities? Criminal law has traditionally been portrayed in the literature 
as the most coercive and expensive instrument to use to deal with harmful 
conducts because of its severe sanctions and high enforcement costs. Hence, it is 
puzzling why society uses it also for the allegedly minor harms, administrative 
in nature. In these cases, the use of administrative sanctions, particularly of 
administrative fi nes, might show to be more effi  cient, since the administrative 
proceedings are much simpler, and hence presumably cheaper, compared to the 
criminal proceedings. Th ese developments in administrative penal law have been 
seen in certain jurisdictions, however, it is still questionable whether they make 
sense also from an economic perspective. Th e bottom line is that the rationale 
for using criminal law is not always clear. Th erefore, the purpose of this research 
was to answer the question why, from an economic perspective, society should use 
enforcement through criminal law, and when there should be a role for 
administrative law. More particularly, the goal was twofold: fi rst, to determine 
what the economic criteria for criminalization are as opposed to relying on private 
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and administrative law remedies, and two, to establish whether there is a scope 
for administrative law sanctions, namely administrative fi nes, and if yes, under 
which conditions. Th us, the main task of this research was to investigate whether 
there is an economic justifi cation for having two enforcement instruments, 
criminal and administrative, and under which conditions one enforcement 
instrument should be preferred to another. Th e application was made to the 
enforcement of environmental violations.

METHODOLOGY

To answer these research questions, three theoretical perspectives were discussed: 
the criminal legal theory (Chapter 2), criminology (Chapter 3) and particularly 
the economic theory (Chapter 4). Th e main focus was on the economic theory, 
principally the law and economics approach, based on which the economic 
criteria for criminalization were developed and summarized in Chapter 4. Th e 
diff erent enforcement instruments were evaluated according to the normative 
criterion, effi  ciency. Effi  ciency means that a certain enforcement mechanism is 
eff ective in reducing social harm in question and at the same time it does so at 
the lowest possible cost. Th is approach allowed for the assessment of instruments 
and their impacts according to a structured framework, the so-called cost-benefi t 
analysis. Th e analysis in this research was normative, as it tried to suggest when 
criminal law enforcement should be applied, but it showed some positive 
elements as well.

Th is normative framework was then applied to environmental harms in Chapters 
5 and 6. In Chapter 5, a comparative analysis of four jurisdictions, namely the 
Flemish Region, the United Kingdom, the Netherlands and Germany, was made 
with regard to their enforcement practices of environmental law. Some 
enforcement data was collected and analyzed to suggest whether enforcement 
through criminal law alone is suffi  cient, or whether there is a role for 
administrative law remedies, such as administrative fi nes, which were not 
available in all jurisdictions until recently. Th e data availability was limited and 
not comparable across jurisdictions, however, it still off ered important insights 
into the analysis. Whether this complementarity of criminal and administrative 
sanctions makes sense from an economic perspective was analyzed in Chapter 6. 
Using a simple model, conditions were specifi ed under which the use of 
administrative fi nes would be welfare enhancing, and hence would have an 
economic justifi cation.
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FINDINGS

Th e analysis conducted in this research lead to several fi ndings:

 Th e enforcement through criminal law should be used only in limited 
circumstances.

Th e comparative analysis of the criminal legal theory, criminology and the law 
and economics approach showed that each approach had diff erent aims, which 
refl ected in the diverging focus of the theories. Criminal legal theory discussed 
in Chapter 2 set up the legal and philosophical background for criminal law, 
presenting the four distinguishing elements of a criminal act, the main goals of 
criminal law, and the legal criteria for criminalization, namely the principle of 
individual autonomy, the principle of welfare, the principle of harm and the 
principle of morality. From the discussion in this literature, it could be implied 
that the role of criminal law should be limited to where absolutely necessary, i.e. 
only to protect the society/individual from harm or to symbolize some common 
values and norms (declaratory function).

On the other hand, criminology portrayed criminalization as a power struggle 
among various groups in the society. Th e so-called victimized-actor model 
discussed in Chapter 3 pictured the off ender as a victim of a social confl ict, 
where the powerful groups in a society imposed criminal sanctions upon the less 
powerful groups. Th e labeling theorists argued that a certain behavior itself was 
not inherently criminal, that it is the society that labeled it so. Critical theorists 
tried to bring attention to the ‘white-collar’ crime, as a way of showing that 
crimes were not committed only by the poor, but also by those who were wealthy 
and powerful. Th e aim of these theories was to explain and maybe to bring 
attention to the fact that criminal law was a powerful tool, which could be 
misused. Th us what could be implied from this discussion is that similarly as 
argued in the criminal legal theory, criminal law should be used cautiously and 
fairly (when justifi ed).

Th e economic perspective, particularly the law and economics, focused on 
deterrence as a goal of criminal law. According to this approach, potential 
off enders responded to incentives provided by the state, and violated criminal 
law if the expected sanction was lower than the expected benefi t of violation. 
Th is so-called cost-benefi t calculation rested upon the assumption that people 
were rational (do not make systematic mistakes) and weighed the costs and 
benefi ts of their actions. In addition, according to this perspective, the normative 
goal of criminal law was effi  ciency. According to this criterion, criminal law 
should be used only when it is the most effi  cient instrument to use in comparison 
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to remedies off ered by private or administrative law. Enforcement instrument 
was effi  cient if the social welfare was maximized, or alternatively, the social costs 
(harm and enforcement costs) were minimized. Because in general criminal law 
enforcement is the most expensive instrument to use, what could be implied 
from the economic analysis is that similarly as argued in the criminal legal 
theory and criminology, only under certain limited circumstances enforcement 
through criminal law should be used. Th e economic criteria for criminalization 
developed based upon this cost-benefi t analysis formed the core of the framework 
used in this research.

 Th e normative economic criteria for criminalization are: (1) harm is large and/
or immaterial and/or diff use and/or remote; (2) stigma is desired (educative 
role of criminal off ences); (3) the probability of detection is low; and (4) the 
criminal enforcement costs are suffi  ciently low.

Chapter 4 discussed the need for public law enforcement as opposed to private 
law enforcement, as well as the need for criminal law enforcement vis-à-vis 
administrative law enforcement. Th e normative criteria developed in this chapter 
showed the trade-off s between these three legal instruments, which all aim at 
reducing harm. Th ere were six criteria identifi ed justifying the use of public law 
enforcement: (1) intent, (2) imperfect detection and enforcement by private 
parties, (3) the level of harm, (4) low probability of detection, (5) punitive aim of 
law, and (6) if the public law enforcement costs were lower than those of private 
law enforcement. Under these conditions, it was argued that private law, namely 
tort law, did not suffi  ce to decrease and to internalize the cost of harm effi  ciently, 
hence, the enforcement through public law would be needed and socially 
desirable.

Moving on to the criteria for criminalization as opposed to the criteria for using 
administrative law, four normative criteria were pointed out: (1) the availability 
of imprisonment, (2) stigma, (3) deterrence strategy (as opposed to compliance 
strategy), and (4) if the criminal enforcement costs are suffi  ciently low. Under 
these circumstances, it was plausible to argue that criminal law was needed, and 
hence, that it would be the most preferable instrument to use from a social 
welfare point of view. Based upon this analysis, the economic criteria for 
criminalization were summarized. It was argued that criminalization of an act 
should be used in areas where:

1. harm is large and/or immaterial and/or diff use and/or remote
2. stigma is desired (educative role of criminal off ences)
3. the probability of detection is low
4. criminal enforcement costs are suffi  ciently low.
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Under these circumstances, ceteris paribus, it was argued that the use of criminal 
law was the most effi  cient instrument to internalize the social costs of harms, 
and hence was justifi ed. As expected, these fi ndings all pointed to the same 
conclusion: the use of the criminal law should be limited only to the cases where it 
was really needed – where the benefi ts outweighed the costs and where the private 
or administrative sanctions did not provide suffi  cient incentives for compliance at 
a relatively low cost.

 Th ere is defi nitely a role for administrative sanctions, namely for administrative 
fi nes, the degree of which depends on the distribution of abatement costs among 
fi rms, on the marginal enforcement costs and on the probability of detection 
and sanctioning.

Chapters 5 and 6 looked at the scope of criminal and administrative law in 
enforcing environmental regulations empirically as well as theoretically. In 
Chapter 5, from the data available and analyzed, it could be seen that the dismissal 
rate of environmental crimes is relatively high. In the Flemish Region, for example, 
the data showed that on average in around 60% of cases the prosecutor dismissed 
the case. Similar data was shown for Germany, during the 1980s. Hence, the 
prosecution rates were relatively low, in the Flemish Region around 7%, and in 
the UK around 3% (but the prosecution rate for serious violations was 63%). Th e 
Flemish Region and the UK until mid-2009 relied primarily upon criminal law 
to enforce their environmental violations. Th e purpose of this chapter was not to 
show that the prosecution rates were low, as this might have been the optimal 
range of violations for which criminal law would be the most effi  cient instrument 
to use. Th e problem lied in the fact that if only a small proportion of crimes were 
actually prosecuted, maybe the scope of criminalization should have been 
decreased. Th is would correspond well to the theoretical discussion presented in 
Chapters 2 to 4. One way of dealing with violations, which do not merit going 
through the criminal sanctioning process but still merit prosecution, was to apply 
administrative sanctions, particularly administrative fi nes, as was the case in 
Germany. Th e empirical assessment in Chapter 5 gave an indication that in 
practice this was the case, and hence, there should be a role for punitive 
administrative sanctions, particularly when talking about environmental 
violations. Th e data did not provide a clear indication about the relative 
eff ectiveness of these two systems on deterrence or compliance, but given that the 
current trend became to give environmental agencies the power to impose 
administrative fi nes, it could be implied that an alternative to criminal law is 
needed to deal with this problem of ‘under-enforcement’ of environmental crimes.

Whether administrative fi nes were indeed a good alternative to use was discussed 
theoretically in Chapter 6. In this chapter a simple model was developed to show 
which factors were relevant to assess whether administrative fi nes were welfare 
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enhancing compared to using criminal fi nes. Administrative fi nes could act only 
as a complement to criminal sanctions in a sense that they substituted criminal 
sanctions for minor violations. For these violations harsh and expensive criminal 
sanctions were not needed and would not have justifi ed the high criminal 
enforcement costs. Based upon this analysis, it was suggested that administrative 
fi nes could indeed be a welfare enhancing (meaning more effi  cient than criminal 
fi nes) instrument for minor violations, but this would have been true only under 
certain conditions. Th e relevant factors were the probability of detection and 
sanctioning, marginal enforcement costs and particularly the abatement costs and 
their distribution among fi rms.

One condition for administrative fi nes to be welfare enhancing was that (1) there 
was a suffi  cient number of fi rms committing minor violations for which an 
administrative fi ne would have applied. Another condition was that (2) 
administrative enforcement costs (defi ned in Chapter 6 as the squared probability 
of detection and sanctioning multiplied by the marginal enforcement costs) were 
suffi  ciently low compared to the criminal enforcement costs. Because of the 
expected higher probability of detection and sanctioning of administrative fi nes, 
marginal administrative enforcement costs must be low enough to provide 
effi  ciency gains, as compared to using criminal fi nes. However, it was also debated 
whether enforcement costs diff er greatly between criminal and administrative 
fi nes. As administrative fi nes were considered within the meaning of Art 6 of 
ECHR, at least in Europe, similar safeguards applied to them as to criminal 
sanctions. Th e conventional wisdom argued that administrative enforcement costs 
were lower than criminal enforcement costs, but this should be proved by empirical 
estimation. Th us, it might not be so straightforward to claim that the availability 
of administrative fi nes for those violations that do not merit criminal prosecution 
was desirable from the social welfare perspective. Nevertheless, practice seemed to 
show otherwise, as the trend became to use administrative fi nes.

IMPLICATIONS OF THE ANALYSIS

Based upon the analysis, it could be implied that the diff erentiation between 
criminal and administrative sanctions made economic sense only with respect 
to the diff erences in procedure, stigma, and in the availability of imprisonment 
in criminal law. Imprisonment is available only under the criminal law with the 
primarily goal to incapacitate, which was economically justifi ed under the 
condition that the costs of imprisonment were outweighed by the benefi ts from 
incapacitation and deterrence. Th is was the case when monetary sanctions did 
not provide suffi  cient incentives (as discussed in Chapter 4), and when harm was 
so large that a severe sanction was justifi ed.
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Another reason why there should be two distinct systems was the procedure. 
Even though the procedural diff erences seemed to decrease, there were still 
important diff erences between the imposition of a criminal and an administrative 
sanction. Th ese diff erences refl ected the costs that needed to be borne by the 
government. In addition, procedural diff erences also justifi ed why stigma should 
come only from a criminal sanction. Th erefore, one of the implications of this 
study was that in order to benefi t from having two separate systems of laws, 
criminal and administrative, procedural diff erences should be maintained.

Stigma and the declaratory function of criminal law was another diff erentiating 
factor. Even though stigma as a signaling device is diffi  cult to manipulate and to 
measure as it is a non-legal sanction imposed by the society, it could still have 
economic justifi cation. Th is was argued because stigma was seen as an extra cost 
to the off ender, which did not tap government’s resources. In addition, signaling 
a norm through criminalization could be cost-reducing if it decreased the 
information costs in a society with regard to ‘learning’ about social norms. Hence 
stigma, with all the controversies about its eff ect, might justify the diff erence 
between criminal and administrative law from an economic perspective.

Based on the model developed in Chapter 6, the society should have two diff ering 
systems of laws to enforce environmental violations in order to take advantage of 
the inherent effi  ciency gains, mainly coming from the enforcement costs, and 
the decreased level of harm. Th is suggested that the economic explanation for 
the use of the criminal law also boiled down to the fact that it should be reserved 
for the most serious violations, and hence in a way applied as last resort 
mechanism.




