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THE ENERGY LAW RESEARCH FORUM

Established in 2007 by Kim Talus (University of Helsinki), Michaél Hunt
(Université catholique de Louvain) and Henrik Bjornebye (University of Oslo),
the Energy Law Research Forum (ELRF) brings together researchers in energy
law from leading European universities. Our objective is to promote the work of
energy law and policy researchers as well as to establish a knowledge community

through which the latest legal issues in the energy sector can be shared and
debated.

Well aware of the importance of knowledge-sharing, the ELRF also welcomes
contributions from political scientists, economists or environmentalists. Since
these fields of research are inter-related, our understanding of law can only be
deepened through the analysis of other fundamental energy-related questions.

To this end, the ELRF is committed to organising meetings and conferences that
revolve around Energy Law on a yearly basis. These events enable the Forum’s
members to discuss their work and to make known their views to members of
industry, academia and governmental bodies.

Finally, the ELRF has decided to engage in the establishment of a book collection
related to energy law and policy, offering to its members the opportunity to
participate actively in this interesting project. Besides its deep interest in the work
of its members, the ELRF is always keen to hear from individuals who have a
passion for the subject of energy law.

Hopefully, this endeavour will lead to the creation of a rich research community
that will benefit all those with an interest in the legal or political agenda that

influences developments in the energy sector.

For more information about the ELRF go to: www.elrf.org.
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FOREWORD

Prof Dr Leigh HANCHER*

Although no longer one of the younger generation of energy law researchers, L have
been privileged to attend a number of conferences organised by ELRF and also to
follow closely the academic and professional careers of many of the contributors
to the present volume. European energy law is a complex and dynamic area of the
law, and demands an in-depth knowledge and understanding of institutional and
substantive European law, a good grasp of energy economics as well as a keen eye
for policy developments. This present volume confirms that the three editors and
the contributing authors are well up to the test.

The publication of this third volume coincides with the deadline for the
implementation of the European Union’s “Third Package’ of internal electricity
and gas market legislation, discussed in detail in this volume. The complexity of
this latest package is such that many if not most of the 27 member states have not
been able to meet the major deadline of March 2011. Nevertheless, the European
Commission is optimistic that implementation should be completed by the end
of 2011 and that a true internal energy market will be in full function by 2014.
Member states are now engaged in the implementation process and given that
the Third Package like its predecessors, favours a ‘menu’ approach to ownership
unbundling it will be interesting to take stock in 2014 as to how much uniformity
in the organisation of the gas and electricity network sector has emerged out of
this process.

In addition to the complexities of the new Third Package, energy lawyers are
required to come to grips with the myriad of legal issues which attend the roll-out
of the EU’s Climate Change package of legislation as well as the new Gas Security
of Supply Regulation and in the near future, new Directives on infrastructure
instruments and market transparency and on energy efficiency. Some of these
new legislative initiatives are already well advanced, so that the fourth volume in
the series can be expected to be confronted with ample material for analysis and
critique. Energy lawyers will not only have to come to grips with the complexities
of each legislative instrument in its own right but also the potential interaction
between the different EU policies and attendant rules. This is something of a

* Leigh Hancher, Professor of European Law, Tilburg University, the Netherlands, and Of
Counsel, Allen & Overy, Amsterdam.
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Herculean task but one to which the ELRF contributors are likely to grasp with
enthusiasm.

Each section of the current, third volume offers the reader a clear analytical
guide through the relevant legal developments of the past couple of years, and at
both European and international level, but also includes useful and provoking
insights into the subject matter at hand. From this perspective the book will
be of use not only to practitioners seeking to keep abreast with the latest legal
developments but also to legal academics whose own research can equally benefit
from a close reading of this third volume in the series and who will hopefully be
inspired to join the younger generation for future projects.

BACK TO THE FUTURE?

Looking back on some 30 years of researching and writing as well as advising
on European energy law, I am struck by the fact that the existence of a single
European market or even a level playing field, remains a novel and perplexing
issue for many energy firms. This point is nicely illustrated by a recent controversy
in the Netherlands.

Legal and political sparks flew when the Dutch Minister of Economic Affairs
granted a subsidy of several billions of euros to a German company Bard, for
the construction of two new wind farms in the North Sea, to the dismay of the
incumbent Dutch energy companies. They considered the tendering procedure
to have been conducted improperly: and according to them, Bard barely has
any service record in this field and would not be able to complete the project.
The competitors demanded access to the tender documents of the successful
applicant. However, neither Bard nor the Minister were keen to release those
documents. Litigation had to take place for this issue to be resolved. Criticism
of the tender procedure inevitably found its way to the political arena as more
than half of the grant was provided under the so called ‘Crisis and Recovery Act’,
which specifically aims to boost the Dutch economy in the wake of the financial
crisis. Instead of stimulating (Dutch) innovation, a German company was now
being incentivised to supply green energy with existing technologies as cheaply as
possible. The two major Dutch producers and Bard proposed an interesting way
out of these political and legal dogfights. In a joint letter to the Dutch Minister
of Economic Affairs, they suggested that it should grant the remaining subsidy
budget to the Dutch companies , in which case their appeals lodged against
the initial subsidy to Bard would be withdrawn. A cosy solution - which suited
all concerned. But this little story also reminds us that energy policy is closely
linked to industrial policy, as well as to many other national interests and that
neither national government nor national firms will necessarily welcome to much
levelling of the famous playing field.
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It also illustrates that even after more than 50 years of European integration
as a potentially impressive backdrop to the current ‘Europeanisation’ of energy
law and policy, in many respects the core legal, political and economic issues that
lie at the heart of developing a coherent body of European energy law have, in
reality not greatly changed. Even if Article 194 of the Treaty on the Functioning
of the European Union now provides a coherent framework for taking European
energy policy further, as explained in Section III of this volume, the over-riding
demands to be made of that policy and the political if not the legal challenges to
be confronted, have not radically altered. European energy policy is still expected
to deliver a competitive internal energy market, ensuring affordable and reliable
access for Europe’s citizens and businesses to a basic requirement of every day life.
Europe has always been dependent on external suppliers and even if sustainability
has been something of a later arrival on the policy scene, environmental concerns
have always been an essential if sometimes under-rated ingredient of European
energy policy. The European nuclear regime has always been a strange patchwork
of complex and detailed legislation on certain issues and a gaping ‘black hole’ on
other, equally important issues.

Nor, at first sight, are the results of much of this legislative effort particularly
impressive in terms of the economics. On the Commission’s own admission,
the ‘key deliverables’ of the internal energy market exercise are somewhat
meagre. Its annual benchmarking reports are certainly not an occasion for self-
congratulation. With some sixty infringement proceedings launched for failure
to implement the ‘Second Energy Package’, the Commission already has its hands
full in trying to make the internal market a reality.

The latest Commission benchmarking report of 2010* suggests that energy
prices have not fallen as a result of liberalisation but as is usual in this type of
exercise it also suggests that there are good reasons to conclude that they would
have been higher but for liberalisation.

Wholesale gas and electricity markets play a key role in determining energy costs
for households, businesses and in supporting investments in new generation. The
Commission believes that only an adequate regulatory framework can deliver the
effective oversight and transparency that will make these markets work. With this
concern in mind the Commission on 8 December 2010 launched the proposal for
a Regulation on energy market integrity and transparency. The new Regulation,
adopted in September 2011 develops rules which could prohibit market abuse on
wholesale markets in electricity and natural gas and their related products. These
rules include clear prohibitions on trading on insider information and market
manipulation and are formulated in a consistent way with the Market Abuse

! COMMISSION STAFF WORKING DOCUMENT 2009-2010 Report on progress in creating
the internal gas and electricity market, 9 June 2011.

Intersentia ix



Foreword

Directive, and do not apply to financial instruments which are already covered
by that Directive.

The more worry findings relate, however, to concentration levels. The 2010
Benchmarking reveals that an analysis of the electricity wholesale market data
showed that Bulgaria, France, United Kingdom, Ireland, Poland, Portugal,
Slovakia, Spain reported an increase in market concentration as compared to
2008 (as the market share of the three biggest generator by capacity). Happily, ten
other countries reported a decrease (Austria, Czech Republic, Germany, Hungary,
Italy, Lithuania, Romania, Slovenia, Sweden, Netherlands). The total number
of generators with more than 5% ownership by capacity remained stable at 96.
Regarding the Herfindahl- Hirschman Index (HHI) only 20 countries reported
their figures by capacity. The average index for these 20 countries fell from 4208
in 2008 to 4177 in 2009, which means a small average decline in concentration.
Nine countries showed an HHI decrease (Belgium, Germany, Italy, Hungary,
Luxembourg; Poland, Romania, Slovenia, Netherlands) seven reported an
increase (France, United Kingdom, Latvia, Lithuania, Portugal, Slovakia, Spain)
and for two countries the situation was unchanged.

At retail level only five countries registered a change in the number of companies
with a market share over 5% in the retail market and in only seven countries the
concentration rate showed a small decrease.. The picture was hardly better for the
gas retail market.

On the gas wholesale market the HHI’s decrease showed in 2009 for most of the
countries that submitted data, may be ascribed to the increased share of short
—term as volumes in total supply on the EU wholesale market. However the
concentration remains high. Out of the 21 countries who submitted data only
United Kingdom has a concentration ratio for the 3 biggest wholesale companies
less than 40%; a couple of countries have almost 70% (Spain, Germany) and the
rest of the countries are very close to or above 90%.

These statistics do not provide much reassurance that cut-throat competition the
internal electricity and gas markets is just around the corner.

NEW DIMENSIONS

At the same time, one could contend that with the adoption of the Third Package,
a great deal has changed - or should change in the longer term. The Union has
now equipped itself with a battery of legislation to pursue its energy policy
goals — to truly pursue the ‘Europeanization’ of energy policy, as the present
Commissioner would claim. It has also succeeded in creating new institutions —
national regulatory authorities with enhanced powers as well as a new Agency of
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Co-operation of European Energy Regulators and the European Transmission
System Operators organisations. These bodies in turn have been furnished
with the daunting task of developing new instruments, including framework
guidelines and network codes. Their work will undoubtedly raise novel legal
issues and this current volume provides one of the first systematic analyses of the
new legal framework for delegated legislation and offers a useful set of insight into
future developments in this crucial area of European law.

In the meantime, the Commission has also extended the reach of European
competition law to secure considerable concessions in the form of settlements
from large European players. In doing so it has pushed the bounds of Article
102 to cover, at least potentially, various forms of conduct, including withholding
of capacity, which would have been unthinkable only a few years ago. Again
the current volume, in its section II provides the reader with extensive and
comprehensive, as well as critical insights into these developments. At the
same time novel legal questions continue to arise in relation to the interface
between EU legislative measures and competition principles. How much co-
operation between undertakings such as transmission system operators can be
permitted within the long shadow of Article 101(1) TFEU? And what types of
long term contracts or take-or-pay contracts remain permissible? Should long
term contracts for renewables receive more favourable treatment? How far do or
should security of supply type justifications be taken into account? And to what
extent should institutions such as gas-buyers’ groups or consortia be welcomed
and on what basis? Would a consortium of gas purchasers facilitate competition
or is it enough that this type of institution would improve the EU’s bargaining
power with foreign producers, thus enhancing security of supply? Sections II and
IV provides the reader with a good analytical framework for understanding not
only the past of European energy policy but also its complex future. Competition
issues are unlikely to be any less problematic in green energy markets than as they
have proved to be in ‘grey’ markets.

Security of supply has traditionally been something of the poor relation
at the EU policy table. Greater political and indeed legislative effort has been
focussed on the internal market and climate change. Again however this
picture is changing rapidly The new Gas Security of Supply (SOS) Regulation
is widely acknowledged as an innovative if not necessarily flawless approach to
balancing the competing interests of the Union and national governments. In
addition is now becoming quickly apparent that the Commission is anxious
to enjoy its newly acquired powers in the area of foreign direct investment. Its
new Communication on “Security of Supply and International Co-operation,
the EU Energy Policy, Engaging with partners Beyond our Borders”, adopted
on 7 September, proposes a more co-ordinated and united external energy
strategy In addition, the Commission proposes to adopt a Decision setting up
an information exchange mechanism for intergovernmental agreements in the
field of energy between Member States and third countries. It will extend and

Intersentia xi



Foreword

complement the notification procedure already applicable to gas agreements in
the SOS Regulation to all forms of energy. The language of the press release is
interesting — with its emphasis on co-ordination and transparency the reader
may be forgiven for thinking that this latest initiative is unlikely to be of any real
consequence. This would be to underestimate the new powers of the Commission
potentially to insist on changes to host government agreements or other bilateral
investment treaties if these do not conform to European energy law principles.
Section III deals with this dimension of European energy policy. A noteworthy
and indeed exemplary aspect of the present volume is that it examines the issues
from a number of perspectives and is certainly not ‘euro-centric’ in its approach.

CROSS-BORDER ISSUES

Perhaps one of the most important developments that will gradually emerge
from the new institutional apparatus created by the Third Package is the powers
now given to the Commission, to NRAs and to the ACER to tackle cross-border
issues. The paradox of the First and Second Packages was that they focussed on
harmonising national energy market regulation while leaving the crucial issue
of cross-border trade, and more importantly cross-border infrastructure almost
entirely out of the picture. Indeed the exemption procedures for new, cross
border infrastructure projects as provided in the second Gas Directive and the
first Electricity Regulation have proved to be almost the only way to ‘regulate’
interconnection between the Member States. The Commission used its powers
to approve national exemption decisions to impose conditions on the grant of
the exemption. Now that the Third Package provides for greater co-ordination
between the NRAs, and a default role for the ACER, to approve special regimes
for cross border infrastructure it may well be that paradoxically, national
firms will push for a ‘regulatory solution’ to deal with specific projects within
the boundaries of the relevant national regimes. At the same time the various
harmonized framework codes and network codes should facilitate regulatory
convergence across national borders. Again, time will tell.

A crucial factor in this particular area will of course be how the massive
investment needed to meet the realisation of a true European market which
is both competitive and sustainable, as well as secure, is to be paid for. While
some Member States have kept their TSOs under state control or others have
nationalised their high voltage/high pressure network companies, others are now
looking to privatise these assets to reduce national debt burdens. The investment
challenge may well be uniform across the 27 Member States but the manner in
which it is to be met is likely to be richly divergent, and this is in and of itself a
regulatory challenge.
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FROM DECENTRALISED MARKETS TO
RE-REGULATION AND CENTRALISATION

It is perhaps too early to draw up firm conclusions on the impact of the Third
Package and the related legislative initiatives launched and adopted or still under
negotiation, but the overall impression that this volume with its multi-faceted
perspectives on European as well as international energy law leaves on the reader
is surely that there is has been a major shift towards regulation and centralisation
with the European Commission as ring master. The Commission is not only in
the driving seat when it comes to promoting new initiatives but it has increased its
grip over the implementation and enforcement of the resulting legal framework.
NRAs are to become less dependent on their national governments and, within the
framework of ACER, decentralised European regulators, keeping careful watch
on national implementation. The increasing reliance on regulations as opposed
to directives effectively sidelines national governments. Delegated legislation
can be adopted with relative ease to expand rapidly the new framework without
significant national governmental input. Regulators are supposed to bite as well
as bark and they should be equipped with tougher sanctioning powers as well as
powers to investigate and perhaps even inspect energy firms.

The Third Package unleashes a veritable plethora of plans, roadmaps and
other ‘soft law’ instruments that are European-wide in their ambitions and in
their impact. Nor should one overlook the increased reporting burdens on energy
firms who are obliged to hand over a significant amount of confidential data,
agreements, future investment plans etc to the NRAs and/or the Commission.
This flow of information is the very grist for the European and national planning
mills.

Finally for a faithful European energy law observer who has spent several
decades honing her skills, I can only express my astonishment as to how quickly
the Commission has pushed its recent legislation through. The new REMIT rules
have been adopted in less than a year. Compare that to the ten years it took the
Commission to persuade the Member States to adopt the first tentative step to
market liberalisation that was the adoption and subsequent of implementation of
the first electricity and gas directives in 1998 (electricity) and 2000 (gas).

CONCLUSION
The most fitting conclusion on the impact of some three decades of European
energy market regulation discussed in this brief foreword is the Commission’s

own, to its last benchmarking report. It is worth citing it at length.

“There are signs which demonstrate the emergence of European energy wholesale
markets such as: convergence of prices, decrease in gas prices for Member State
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that have diversified supply, better cooperation among power exchanges and TSOs.
Nevertheless the situation remains to be improved and significant obstacles to open
integrated and competitive markets in electricity and gas remain. Interconnection
capacity between Member States remains generally insufficient and bottlenecks
exist which prevent fluid transmission of energy within and between countries.
Even if interconnections exist, the absence of harmonisation of market rules in the
different Member States leads to market segmentation and higher transaction costs
which constitutes a barrier in particular for smaller player. This can even lead to
the inefficient situation where gas and electricity flow from high-price areas to low-
price areas.

At retail level, the integration of the European electricity and gas markets has
not developed sufficiently yet. European gas and electricity retail markets are still
characterised by substantial disparities in the different Member States as far as
price levels and switching rates are concerned. Decreasing wholesale prices in
electricity and gas have not always been passed on to retail consumers. In gas,
most households and industrial consumers were able to benefit from a significant
decrease of their gas bills, but in electricity, retail prices rose in most of the countries.
Moreover electricity and gas retail markets remained highly concentrated with little
evidence of new entry of independent suppliers.
In view thereof, the Commission services intend to focus on:

- the implementation of the third energy package

- the development of the gas and electricity internal market, including networks
- the harmonisation of the design of the market and

- the improvement of the functioning of retail markets”.

These remarks provide me with the opportunity to reflect — as one of the ‘not-
so- young European energy lawyers group’ — that those who wish to be engaged
with European energy law and policy - as practitioners or as academics, or a
combination of the two, need to emulate the Commission and stay optimistic.
We lawyers have every reason to be optimistic. For every problem and obstacle
on the long and winding road to market integration there is always one tried
and trusted solution. More laws! There will be plenty of material to keep many
future generations of young and not so young energy lawyers fully occupied in
the coming decades.
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