
Th e Power of Punitive Damages – 
Is Europe Missing Out?





Editors: 
Lotte Meurkens
Emily Nordin

Th e Power of Punitive Damages – 
Is Europe Missing Out?



Ius Commune Europaeum

ISBN 978-1-78068-047-7
NUR 825

© 2012 Intersentia
Cambridge – Antwerp – Portland
www.intersentia.com | www.intersentia.co.uk

Cover picture: © Tom Schmucker – Dreamstime.com

British Library Cataloguing in Publication Data. A catalogue record for this book is available 
from the British Library.

No part of this book may be reproduced in any form, by print, photocopy, microfi lm or any other 
means, without written premission from the publisher.

Lotte Meurkens & Emily Nordin (eds.)

Th e Power of Punitive Damages – Is Europe Missing Out?

Intersentia Ltd
Trinity House  |  Cambridge Business Park  | Cowley Road
Cambridge  |  CB4 0WZ  |  United Kingdom
mail@intersentia.co.uk



 v

Lotte Meurkens 
Emily Nordin

PREFACE

A new brush sweeps clean, but an old brush knows the corners…

Punitive damages: real plum or recipe for disaster?

Punitive damages are traditionally not awarded in Continental European legal systems. 
Th ere, punishment is an exclusive power of the government that should stay part of the 
public law domain. Th e strong European view is that punitive damages should in no 
way be utilised to protect private law interests. Compensating the victim for his or her 
loss is the objective of tort law. ‘American situations’, especially the awarding of 
exorbitant amounts of punitive damages, are feared and should in the opinion of most 
European scholars by all means be avoided. However, since the strict diff erence between 
public and private law seems to be fading, new opportunities are created and old axioms 
are being reconsidered. European legal scholars have explored the American concept of 
punitive damages as a way to strengthen tort law and as a new means of private 
enforcement. For this reason, in November 2010 the Ius Commune Research School on 
its annual conference devoted the Liability and Insurance workshop to ‘the Power of 
Punitive Damages’ and the function that this legal remedy could serve in Europe. Th is 
book does not merely include the papers of the speakers but also other papers written in 
the aft ermath thereof.

Th e book starts with an introduction into the punitive damages debate, with reference 
to general aspects of American punitive damages law, explanations for the absence of 
punitive damages in Continental Europe, and causes for the growing European interest 
in punitive damages (Lotte Meurkens). Further analyses of American punitive damages 
law are contained in the fi rst part of this book, including four contributions by the 
American authors Jim Gash, Mark Geistfeld, David Owen and Anthony Sebok. Th is 
fi rst part also includes contributions relating to the common law systems Australia 
(Danuta Mendelson) and England (Jonathan Morgan), as well as the mixed legal system 
Cyprus (Sofi a Michaelides-Mateou). Th e second part goes into the European punitive 
damages debate, including contributions of Evelien de Kezel for Belgian law, Ulrich 
Magnus for German law, Chantal Mahé for French law, Marta Otero Crespo for Spanish 
law, Marta Requejo Isidro for the private international law perspective of punitive 
damages and Cedric Vanleenhove for European law. Th e third and fi nal part contains 
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contributions relating to punitive damages and special themes, to be precise human 
rights (Vanessa Wilcox), enforcement in family law (Sara Matthé), insurability (Emily 
Nordin and Daily Wuyts), bad faith insurers (Lodewijk Smeehuijzen), contract law 
(Robert Hardy), law and economics (Louis Visscher) and enforcement of EC competition 
law (Angela Ortega González).

In short, this book tries to promote a better understanding of the diff erent approaches 
towards punishment in private law, and will give new perspectives on punitive 
damages.

Th e editors would like to thank Gerrit van Maanen for giving two young researchers 
the opportunity to edit this book, and Ton Hartlief, David Owen and Aloïs Van Oevelen 
for their advice. Our thanks also go out to the authors, whose book this is.

Lotte Meurkens and Emily Nordin
Maastricht/Antwerp, September 2011
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