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forEword
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The European Energy Law Report is an initiative by the organisers of the 
European Energy Law Seminar, which has been organised on an annual basis 
since 1989 at noordwijk aan Zee in The netherlands. The aim of this seminar 
is to present an overview of the most important legal developments in the fields 
of energy law and climate law at international, Eu and national level. whereas 
the first seminars concentrated on the developments at EC level, which were 
the results of the establishment of an Internal Energy Market, the focus has 
now gradually switched to the developments at the national level following the 
implementation of the EC Directives with regard to the internal electricity and 
gas markets.

Similar to the European Energy Law Reports I – VII, which were presented the 
next year, this report is also the result of the papers presented at the seminar 
which was held on 12 and 13 april 2010. The current report contains three 
sections representing the following legal topics: ‘The Third Energy package 
and the promotion of Market Liberalisation – Competition Law and Cross-
border Integration’, ‘promoting Security of Energy Supply and the production 
of renewable Energy Sources in a Liberalised Market’, and ‘Investment in the 
Energy and Climate Change Sector’.

we are grateful for the support extended by the speakers at the seminar and their 
co-operation in rewriting their papers for the purpose of this book. we further 
wish to thank the authors and co-authors who were not speakers at the seminar, 
yet were willing participants in this project, enabling us to provide you with a 
‘complete’ picture of all topics discussed. Finally, we would like to acknowledge 
the help and support of the publisher in publishing this book. we are confident 
that these reports will be part of a good and long-term tradition.

Martha roggenkamp and ulf Hammer
Leiden/oslo, 1 June 2011

EELR VIII_CS4.indd   19 11-8-2011   14:38:23



EELR VIII_CS4.indd   20 11-8-2011   14:38:23



Intersentia xxi

introduCtion
Martha roggenkamp and ulf Hammer

The European Energy Law report VIII presents an overview of the most impor-
tant developments in the fields of energy law and climate law at international, Eu 
and national level, as discussed at the 23rd European Energy Law Seminar. This 
seminar was held on 12 and 13 april 2010 in noordwijk aan Zee in The nether-
lands. Each of the three parts of this book deals with a different development in 
the energy and climate change sector. The order and content of these sections are 
not necessarily identical to the papers presented at the seminar.

tHE tHIrD EnErgy paCKagE anD tHE 
proMotIon oF MarKEt LIBEraLISatIon 
– CoMpEtItIon Law anD CroSS-BorDEr 
IntEgratIon

The Third Energy package has been discussed in several previous editions of the 
European Energy Law report and will probably continue to be discussed over 
the coming years. This is evident as Member States are now in the process of 
implementing the Directives at national level and new organizational structures 
are finally emerging. The first part of this book will therefore discuss some of 
the most important developments in the Eu affecting the establishment of an 
Internal Energy Market.

Chapter 1 concentrates on the relevance of recent developments in Eu competition 
law to the energy sector in 2009 and 2010. Since the 1988 Eu working document 
Towards an Internal Energy Market it is clear that the establishment of such an 
internal market relies on ex ante provisions included in Directives and regulations 
and the ex post competition law provisions in the (now) treaty on the Functioning 
of the European union (tFEu). The latter has been illustrated again in the Energy 
Sector Inquiry of 2007. Hans Vedder re-iterates the importance of competition law 
for the energy sector in this chapter. He first analyses the impact of constitutional 
law reform following the Lisbon treaty on competition law in general and then 
continues to examine the effects of these changes on the energy sector. He discusses 
the case law affecting possible energy cartels such as the ‘E.on/gdF Market-
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Sharing Cartel’. Thereafter he turns to antitrust law and how it affects the energy 
liberalisation process. Examples of important cases are Swedish Interconnectors 
and ENI Capacity Hoarding. Finally he addresses the issue of market dominance 
and how it relates to regulated markets. although the case Deutsche Telekom is 
not energy-related it involves a similar network-bound sector and therefore the 
outcome is of direct relevance to vertically integrated energy companies. The final 
section of the chapter focuses on the interference of public authorities, Member 
States in particular, in the energy sector. The rules of State aid are discussed here, 
especially, the exemptions in the field of national environmental and climate 
measures.

The next chapter written by Steven de Moel and Florence Melchior concentrates 
on an important new set of rules resulting from the Third Energy package, i.e. the 
cross-border cooperation between transmission System operators (tSos). one 
of the main outcomes of earlier liberalisation packages and market assessments 
has been the focus on national liberalisation processes and lack of harmonisation 
and cross-border market integration. The Third Energy package is addressing 
these issues by requiring, amongst others, cross-border cooperation between 
national tSos. This chapter first describes the history and background of earlier 
cooperation between vertically integrated national energy companies via nordel 
and uCptE and attempts for further cooperation between tSos since the 1990s, 
via the Florence and Madrid Fora, CEEr, ErgEg, etc. Thereafter the chapter 
focuses on regulation (EC) 714/2009 and regulation (EC) 715/2009 establishing 
EntSo-E and EntSo-g. It introduces both organisations and discusses their 
establishment, legal structure, functioning rules and the network Code adoption 
process, which can be considered as one of the key instruments to achieve further 
cross-border cooperation between tSos.

Chapter III concentrates on another important instrument of cooperation and that 
involves the establishment of an agency for the Cooperation of Energy regulators 
(‘aCEr’ or ‘agency’). regulation (EC) 713/2009 provides for the establishment of 
aCEr as a means of cooperation between the national energy regulators. The 
establishment of aCEr is a direct result of the Third Energy package and its 
background and legal form has already been discussed in the European Energy 
Law reports VI and VII. nadia Horstman discusses in this chapter in greater 
detail, the governance arrangements of aCEr and the tasks and powers assigned 
to it. aCEr plays a direct role in the establishment of network codes as discussed 
in chapter II above.
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proMotIng SECurIty oF EnErgy SuppLy anD 
tHE proDuCtIon oF rEnEwaBLE EnErgy 
SourCES In a LIBEraLISED MarKEt

part II concentrates on the flip side of the energy market liberalisation process, 
and this involves the legal instruments which could secure long time energy 
supply and the production of renewable energy sources in a liberalised market. 
The increased production of renewable energy sources is necessary as fossil fuels 
are gradually decreasing. apart from the decided need therefore to avoid import 
dependency from non-Eu states like russia (see also EELr VII), also for reasons 
of climate change as the Eu has set itself the so-called 20-20-20 goals, i.e. 20 per 
cent less Co2 emissions and 20 per cent renewable energy in 2020. These goals 
may not always fit well with the focus on competition and market liberalisation of 
the Third Energy package.

Chapter IV of this book discusses regulation (EC) 994/2010 replacing Directive 
2004/67/EC and the presentation of measures to safeguard security of gas supply. 
Silke goldberg analyses this new regulation, which provides the European 
Commission with centralised legal instruments. The primary responsibility for 
a secure gas supply in the European Community now appears to lie with the 
European Commission rather than with the individual Member States. This 
chapter analyses the background for this regulation as well as its main provisions. 
whereas the Internal Energy Market relies on principles of competition and a 
‘market first’ approach, this regulation relies on a ‘solidarity’ approach. How does 
the Eu legislator balance these two approaches? By contrast to the 2004 Directive, 
the regulation focuses on the importance of reliable infrastructure. It introduces 
infrastructure and supply standards. although these standards may improve 
energy supply security it remains to be seen whether the solidarity mechanisms 
will prove sufficient in a crisis.

another factor that secures European energy supply is the increased production 
and use of renewable energy sources. In addition, these renewable energy sources 
are an important tool to combat climate change and reduce Co2 emissions. 
Following the Third Energy package, Directive 2001/77/EC has now been 
replaced by Directive 2009/28/EC. nicole ahner discusses this new Directive in 
more detail in Chapter V. after a brief presentation of its background and main 
goals, she analyses the new instruments provided by the Directive to promote the 
production and use of renewable energy sources such as the new mechanisms for 
cross-border cooperation like the statistical (virtual) transfer of specific amounts 
of renewable energy production and the establishment of joint projects in the 
Eu. Thereafter she discusses the need for national renewable action plans, the 
role of guarantees of origin and the need to reduce national, administrative and 
regulatory barriers.
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Chapter VI presents a clear example of national attempts to reduce administrative 
and regulatory barriers. Jens Bengtsson analyses the new incentives for promoting 
more wind power in Denmark. Since 1990 the share of wind in the Danish 
energy mix increased from 1.9 per cent to 19.3 per cent in 2009. according to the 
renewables Directive (discussed in Chapter V), Denmark should cover 30 per cent 
of its energy consumption with renewable energy in 2020. The main challenges 
for achieving this increase are found in growing local resistance, local planning 
procedures, the lack of proper sites, more attractive subsidy schemes in other 
countries and the problems local consumers face when interested in developing 
new and large (as well as expensive) wind turbines. In order to overcome these 
barriers, Denmark has introduced new legislation. These new rules include 
legally binding obligations for municipalities to reserve areas for wind energy, a 
scheme to compensate private persons for a loss in property value, an option that 
private parties can get a share in a nearby wind energy project and several subsidy 
regimes. The author analyses these options and explains where and why some of 
them have been successful and others, not.

InVEStMEnt In tHE EnErgy anD CLIMatE 
CHangE SECtor

The third and final part of this book involves an analysis of the Eu investment 
regime and how it relates to investments in the energy and climate change sector. 
The aim to liberalise the energy sector creates a difficult balancing act with the 
need to secure a regular energy supply and is further complicated with the need 
to protect the environment and combat climate change. More supply security and 
climate mitigation measures require serious investments.

Chapter VII analyses the new provisions on energy and investments following the 
entry into force of the Lisbon treaty in 2009. Following a general introduction 
on the Lisbon treaty and the impact it has on decision-making in the Eu, wim 
Vandenberghe examines the new provisions governing the energy sector and 
investments from a substantive and procedural perspective. as regards the energy 
sector it seems that the new provisions rather confirm areas of competences then 
presenting something new. Member States retain sovereignty over their natural 
resources as they did before, and may thus decide about their energy mix and the 
way in which they organise their energy supply. However, changes in the decision-
making procedures may have a more significant impact, especially as regards the 
entry into force of legislation on energy, security and climate change. nevertheless, 
real changes can be found in the area of trade policy as the treaty establishes 
more competences for the Eu on foreign direct investments. The chapter further 
discusses the fragmentation of competences between the European union and its 
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Member States. The author concludes that some improvement has been made but 
that there still is room for confusion.

The relevance of rules of investment is highlighted in the next chapter. anatole 
Boute focuses in Chapter VIII on foreign investments in russia and the potential 
of foreign investors to access the remedy of international arbitration. The Yukos 
case is used as an example. after discussing the possibility to access international 
arbitration under the russian Law on Foreign Investments, the author continues 
to examine several russian bilateral investment treaties and the extent to which 
they may provide foreign investors with access to international arbitration. 
Thereafter the relevant provisions of the Energy Charter treaty (ECt) is 
discussed, as despite its announcement that russia does not intend to become 
a contracting party to the ECt, it is generally recognised that the ECt applies 
provisionally until 2029. The Yukos tribunal confirmed this interpretation of the 
ECt. The author concludes that jurisdictional barriers to international arbitration 
are vital to foreign investors in the russian energy sector. The russian authorities 
recognise this need in a draft Convention on Ensuring International Energy 
Security. The end result remains to be seen and depends on the outcome of the 
negotiation on the establishment of a new Eu-russian energy regime.

Chapter IX also deals with the issue of foreign direct investments but concentrates 
on a specific sector, i.e. instruments necessary to combat climate change. The 
authors, Elisabeth tuerk and Moritz von unger, commence by presenting the 
need for climate change reductions and the role of developing countries in 
achieving this goal. There is international consensus that developed countries 
should take a lead in this process. The chapter therefore discusses the role of 
international investment law and the large number of bilateral investment 
treaties in achieving the goal of sufficient investment in low-carbon business 
areas in developing countries. First, the chapter analyses the role of foreign direct 
investment in climate technology. It describes the areas where such low-carbon 
investments can be made, the potential for investments and (legal) instruments 
that can be applied. Second, an examination of the International climate change 
regime follows, in particular, the impact of the Kyoto protocol and the more 
recent Cancun agreements. Subsequently, the authors assess the possibility of 
combining investment and climate change regulation in order to create a common 
framework. although it means the integration of two quite different policies and 
regimes, the authors note that these differences lie less in objectives and purpose, 
than in perspective. The chapter concludes by recognising the need for such 
integration and the already existing opportunities for private investments.

The last Chapter of this book concentrates on a different factor: climate change 
mitigation instruments. It involves the Eu emissions trading regime (Eu EtS) 
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and the new auction rules. Stephan weishaar and Edwin woerdman discuss 
in Chapter X the evolution from a cap-and-trade system for greenhouse gas 
emission allowances to a system of auctioning these allowances. They discuss 
the development of the Eu EtS and experiences gained in the individual trading 
phases. Directive 2009/29/EC introduced the possibility to auction (part of) the 
emission allowances. It is envisaged that 20 per cent emission allowances will 
be auctioned in 2013 and full auctioning will take place in 2027. The authors 
then focus on regulation (EC) 1031/2010 as this Eu law provides the legal basis 
for auctioning. They assess the auction regulations from a law and economics 
perspective and address, in particular, the possibility that such a regime will lead 
to a situation of market power and/or market manipulation. Such a situation may 
arise if there are insufficient monitoring and enforcement mechanisms in place.
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